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A jury convicted defendants Kaseen Jackson and Jant Price of one count of
murder and two counts of attempted murder. It also convicted Jackson on a third count
of attempted murder not involving Price. In the published portions of this opinion we
hold the Leon “good faith” exception1 does not apply to a motion to suppress unlawfully
obtained wiretap evidence; the wiretap evidence in this case was unlawfully obtained
because the wiretap orders failed to identify any of the persons who were targets of the
wiretaps; and the prosecution must disclose all statements of the defendant intercepted by
a wiretap. We also find, however, these errors were not prejudicial under the facts of this
case. In the unpublished portions of this opinion we discuss the appellants’ remaining
contentions and conclude the judgments should be affirmed after minor modifications in

the sentences.
FACTS AND PROCEEDINGS BELOW

Bearing in mind the numerous evidentiary issues raised by the defendants, we
nevertheless state the facts in the manner most favorable to the judgment in accord with

2
the usual rules on appeal.

A. Murder Of Hendrix; Attempted Murders Of Smith And Andrews.
1. A Day of Peace Turns Into a Night of Violence.

In an attempt to arrange a peace between three warring gangs, the 4-Deuces and
4-Treys on one side and the 5-Trey Avalons on the other, a former 4-Trey member hosted

an afternoon barbeque at his home and invited members of all three gangs. Defendant

*

Pursuant to California Rules of Court, rules 976(b) and 976.1, this opinion is
certified for publication with the exception of parts V through XVII.

United States v. Leon (1984) 468 U.S. 897.

People v. Ochoa (1993) 6 Cal.4th 1199, 1206.
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Price, a 4-Trey, attended as did members of the other gangs. Price and one of the
Avalons got into a verbal altercation but no blood was spilled.

Later in the evening five 4-Deuces met on a street corner in their territory. As
they stood talking and gambling two men dressed in black walked up and started
shooting. The men killed one of the 4-Deuces, Baby Deuce, and wounded two others.

Defendant Jackson, a 4-Trey, arrived soon after the shooting. Dee Ragland, who
lived across the street from the murder scene, stated Jackson appeared very upset about
the murder and had tears in his eyes. Ragland told police Jackson, who often stayed at
her home, left the scene after the ambulance took Baby Deuce away and she did not see
him again until around midnight, approximately 5 hours later. Ragland’s son
corroborated his mother’s statement and added he did not see Jackson again the rest of
the night or the next morning.

Following the murder of Baby Deuce, 20 to 30 members of the 4-Treys and
4-Deuces gathered to discuss what should be done about Baby Deuce’s murder. A
witness to the meeting told police the crowd had a “lynch mob mentality.” Some in the
crowd believed the Avalons were responsible for the shooting while others accused
another gang, the Bloods. After this meeting broke up Price and Jackson went looking
for revenge against the Avalons.

Four members of the Avalon gang, Smith, Andrews, Harris and Hendrix (the latter
known as “Lunatic”), were standing around Hendrix’s car when a dark brown car with a
missing headlight came slowly toward them. The car sped up and six shots were fired
from the back seat on the driver’s side. The four Avalons began running in different
directions. Smith was hit in the ankle by one of the first shots and fell. As he lay on the
ground Smith heard a car door open and saw a person get out. The person began firing at
Andrews and Hendrix who were running down an alley. Hendrix fell. The shooter
walked up to him and fired additional shots into his body as he lay face down on the
ground. The shooter then returned to the car which drove off. Hendrix died from his

wounds.



Several witnesses stated there were three persons in the car from which the shots
were fired but none could identify Price or Jackson. One witness, however, positively
identified Price’s car as the car with one headlight he had seen approaching the area just
before the shooting started.

Three days later police stopped Price on an unrelated matter. The officers noticed
a bullet hole in the rear passenger door on the driver’s side which had been made by a
bullet fired from within the car. They also observed the rear window was broken and
glass fragments were lying on the back seat. One of the car’s headlights didn’t work.
Price admitted he had attended the peace barbeque earlier in the week. He told the
officers he remained there until around midnight. He also stated he had not loaned his
car to anyone that night and the bullet hole resulted from someone shooting at him weeks
earlier.

2. Jackson and Price Admit The Murder And Attempted Murders.

Jackson and Price admitted their involvement in the murder and attempted
murders to several persons.

The jury heard a taped interview with Tywaun Cannon who had been in the group
of 4-Deuces when Baby Deuce was shot and killed. Cannon stated Jackson came up to
him at Baby Deuce’s funeral complaining members of the 4-Treys were angry at him for
killing Hendrix. Jackson thought this was unfair. He told Cannon: ““Man, the homie get
killed. I go over there 20 minutes later and smokin’ a nigger and theys acting like they
mad at me.”” Repeating his complaint, Jackson stated: ““I’ll [sic] go over there and Kill
this nigger, Lunatic, 20 minutes later . . . and now they act like they mad at me.”” When
called as a prosecution witness Cannon admitted he made these statements to the police
but claimed they were lies. According to Cannon’s trial testimony the police had
threatened to prosecute him for the Hendrix murder unless he implicated Jackson.

Curtis Davis, a member of the 4-Hoover gang, told police Jackson had talked to

him about the shootings. Jackson told Davis “I killed the nigger” and “I got one of them,



one got away. | don’t know how he got away.” At trial Davis denied knowing Jackson,
knowing anything about this case, having any conversations with the police about the
case or making any of the statements attributed to him.

George Lewis (Little Scrappy), a member of the 4-Deuces, told police in a taped
interview Price admitted to him two days after the shooting he had been the one driving
the car. Price said: “[T]he Avons have got smoked, you know.” When Lewis
responded, “Really?” Price said “Yeah, ... | took the homies over . . . to go serve them.™
At trial Lewis denied making any of the statements on the tape.

Another witness, George Wheeler, overheard a conversation the day after the
shooting in which one 4-Trey told another he shouldn’t have shot when he did because he
shot Price’s car. Price then said, “Yeah, you damn near shot me in the back of the head,
cuz.” In his trial testimony Wheeler claimed he could not recall telling the police about

this conversation.

B. Attempted Murder Of Marquis Grays.

Three weeks after the Hendrix murder another Avalon gang member, Carl
Caldwell, was shot to death during a confrontation between Avalons and 4-Treys.
Marquis Grays, an Avalon gang member who was a potential witness to the Caldwell
murder, was shot and wounded a few days later as he sat in a car in front of his mother’s
house.

Grays told police just before the Caldwell shooting a Ford Taurus pulled up along
side the car he was riding in and a passenger in the Taurus yelled out “4-Trey,
motherfucker.” The cars then went in different directions. Grays parked in front of his

mother’s house and he and the driver sat in the car drinking. Grays heard gunshots.
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The “Avons” was a pejorative term the 4-Deuces and 4-Treys used for the
Avalons.
) Lewis told the police “go serve” means to Kill.



Someone said Caldwell had been shot around the corner. Grays went to the scene and
found Caldwell lying in the street.

Three days later, as Grays again sat in a car parked in front of his mother’s house,
two cars pulled up and someone inside one of the cars started shooting at him. A bullet
wounded Grays in the leg but he managed to drive away.

Grays identified Jackson from a photographic line up as the person who had yelled
“4-Trey motherfucker” on the night Caldwell was killed and who had shot at him three
days later.

Grays recanted his statements to the police when called as a witness. He testified
he had lied to the detectives because he was angry and frustrated over his friend
Caldwell’s death and he wanted someone to pay. He also stated the reason why he had
identified Jackson as the shooter was because the police had manipulated the
photographic lineup.

Frankie Andrews testified at Jackson’s trial and at the trial of the 4-Trey member
accused and convicted of killing Caldwell. At the trial in the present case Andrews stated
she was at home when she heard an argument out on the street. Looking outside she saw
men in a Ford Taurus arguing with Caldwell and another Avalon member who were in a
Chevrolet Caprice. One of the men in the Taurus began shooting at the Caprice. From a
photographic line-up Andrews identified Jackson as one of the men in the Taurus but said
he was not the shooter. Andrews was unable or unwilling to confirm her identification of
Jackson at trial. Andrews also testified that after she went to the police with her
information on the Caldwell case she received threats and the police helped her relocate.
She denied her move was the result of intimidation from 4-Trey members. She admitted,
however, that during a break in the Jackson trial she told one of the detectives she was
afraid of the 4-Trey members sitting in the hallway “looking at her.” She also stated

4-Trey members were “picking on my daughter.”



C. A Wiretap Picks Up Statements By Jackson Referring To
Prosecution Witnesses.

The trial court admitted transcripts of 14 telephone calls Jackson placed from jail
while awaiting trial in this case. The police intercepted and recorded these calls in the
course of a wiretap which had been authorized in an unrelated case. We explain the
factual and procedural background of these wiretaps in Part | of our discussion below.

In the recorded conversations Jackson makes statements which could be
interpreted as urging friends and associates to provide him with perjured alibis and to
intimidate potential witnesses against him including Lewis, Cannon, Frankie Andrews
and Grays, who in fact did repudiate their statements to the police when called as
witnesses for the prosecution.

One conversation about Lewis went as follows:

“[Jackson]: “Scrappy told the police that I told him that | did it and all this, so the

police are looking for me. They got me. ... [A]nd now [Scrappy] is my key

witness, and based on being my key witness they are going to subpoena him to

come to court. . . .

“[Female]: You gonna get that ass, huh?

“[Jackson]: No. | ain’t going to fuck with him. | ain’t even tripping like that.

“[Female]: You ain’t tripping like that?

“[Jackson]: No. Because that’s going to fuck me up. ... The only thing I’'m

trying to do is I’m just trying to highlight the nigger, and tell the nigger, man, if he

got a problem with me or something, you know, don’t take it out in the court
room. Wait. Let me get out so we can fight, whatever.

“[Female]: Oh.

“[Jackson]: Just don’t come to court on me. | ain’t bad mouthing anyone. | ain’t

trying to send nobody up for this. . .. | just want to fight about it man-to-

man. ... You know, | told everybody | didn’t want nobody to do nothing to him,



you know what I’m saying? | just wanted somebody to, you know, to holler at
him....”

Jackson also discussed the testimony of Tywaun Cannon:

“[Jackson]: I already knew his name was Tywann [sic] .. .. ... And I’'m like,

‘Cuz, you know, I got some paperwork that you’re snitching on me and stuff,” and

he’s like ‘I ain’t telling nobody nothing.” ... | got the paperwork right here.”
* k% *
“[Jackson]: I don’t want him to come to court on me. ... What | wantto do is |

want to let him know the same thing | just let you know. If he ain’t for it, then
they start looking for it, the motherfucker is going to go to jail. You know what
I’m saying? He ain’t even going to know what he in jail for. They are going to
keep him in jail until he gets on the stand and testify. . .. He already made a
statement against me about a murder. So he’s my key witness. That means they
don’t have no other witnesses on my case but him, and that ain’t even no eye
witness—they can’t convict me.”
Another conversation dealt with Grays:
“[Jackson]: I need somebody to talk to that fool Bobo or Kenny Fly, man. That’s
who | really need to get at because that’s who — Snuffy Nose, man, he’s fat-
mouthing man.
“[Female]: I’ll see him. ...
“[Jackson]: Get at Dee or Kim or somebody. See if we can get at Kenny Fly or
that nigger. Bobo, man, and tell nigger, Bobo man, what’s up, what can we do
about this boy right here, man. You know what I’m saying? Because he
(untranslatable) picked me out in the 6-pack foto. | read the investigation report.
I’m trying to see what the fuck is going on. This kid is bad mouthing man.”
Jackson also expressed concern over the testimony of Dee Ragland and suggested
he needed her to change her story or he needed an alibi witness to counter her testimony:
“[Jackson]: Shit man. It’s going to be fucked, man, but the lawyer told me

that a long time ago. | need some witnesses, somebody say | was somewhere. . ..



| told her [Jackson’s attorney] but she was like Dee already, you know, said on
paper, you know. All she gotta do is just say she didn’t want to get involved, man,
and she wasn’t—you know, she wasn’t really—she under a lot of stress at the
time, and she wasn’t really being specific.” * * * “I [might] need to use you for
reliable witnesses to say | was at Dee house . . . .”
Jackson conveyed similar concerns with regard to the testimony of Frankie
Andrews:
“[Jackson]: | want to try to get in contact with somebody that know this bitch,
man.... ... You got to try to call somebody, either page for her or you have to
try to get some people . . . on 40th [Street] so | can try to call these people man
and ask them do they know this bitch “cause | know her first and last name and she
got to be in her mid-20. . .. If we can’t do that—if we can’t get in contact with the
bitch . . . then we just need an alibi . ... *** Itain’t no telling what the bitch
end up saying. That’s why | just want to make sure that the bitch . . . on the right
page and this bitch is aware, you know what I’m saying, . . . of what’s going, you

know ....”

D. Convictions And Sentencing.

The jury found Jackson and Price guilty of the second degree murder of Hendrix
and the attempted murders of Smith and Andrews without premeditation. With respect to
all three counts the jury found a principal was armed but that Jackson did not personally
use a weapon. Jackson was convicted of the attempted murder of Grays. The trial court
sentenced Jackson to a term of 16 years to life plus 15 years, 4 months. The court
sentenced Price to a total of 16 years to life plus 12 years, 8 months.

Both defendants filed timely appeals.

Jackson’s appeal primarily focuses on the wiretap evidence. He contends this
evidence was inadmissible because the wiretaps were unlawful under state and federal

statutory law and the Fourth Amendment to the United States Constitution. He further



contends even if the wiretaps were lawful the evidence was still inadmissible because of
undue prejudice and lack of foundation. Jackson raises numerous other evidentiary,
instructional and sentencing errors.

Price contends the evidence was insufficient to support his convictions. He also
contends he did not receive a fair trial due to the court’s refusal to separate his trial from
Jackson’s, the ineffectiveness of his counsel and the trial court’s evidentiary and
instructional errors. In addition Price raises a Blakely sentencing error. The People point
out the abstract of judgment reflects a greater sentence than the trial court actually

imposed on Price.

DISCUSSION—JACKSON APPEAL

l. PROCEDURAL BACKGROUND OF THE WIRETAP
APPLICATIONS AND ORDERS.

A. Proceedings Below.

In December 1996 the trial court granted the application of the Los Angeles
County District Attorney in an unrelated case, People v. Milsap,5 to intercept telephone
conversations to and from payphones at the Century Regional Detention Facility (CRDF)
for a period of 30 days. We will sometimes refer to this order as the Milsap order. The
court subsequently granted four 30-day extensions of this order. Jackson was a pretrial
detainee at the CRDF and the wiretap picked up at least 14 of his telephone conversations

between February 7 and June 7, 1997.°

People v. Milsap (VA042199) automatic appeal pending (Cal. Supreme Ct. case
No. S086578).
i Fourteen conversations were admitted into evidence. The parties agree additional
Jackson conversations were intercepted and recorded but disagree as to the number. The
parties also disagree as to whether the prosecution had to disclose the contents of these
conversations to the defense even if they were not going to be offered at trial. See
discussion in Part 1V, post.
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When Jackson’s case was nearing trial the court signed an ex parte order
authorizing the use of Jackson’s telephone conversations intercepted under the Milsap
order. Prior to trial Jackson moved to suppress evidence of his conversations pursuant to
Penal Code sections 629.72 and 1538.5 on the grounds the evidence was acquired in
violation of California’s wiretap law’ and the Fourth Amendment. Jackson contended the
applications for the Milsap order and its extensions failed to demonstrate compliance
with the statutory prerequisites for a wiretap, the magistrates issuing the wiretap orders
failed to make the statutorily required findings and failed to include the statutorily
required provisions in the orders.” The trial court denied the suppression motion, and
tape recordings of Jackson’s telephone conversations were played at trial to show
Jackson’s consciousness of guilt and his attempts to intimidate witnesses and obtain
perjured testimony in his defense.”

As we will explain below, the motion to suppress should have been granted
because law enforcement officers and the trial court failed to comply with several
statutory requirements governing wiretap applications and orders. However, as we will

also explain, admitting the wiretap evidence in this case was harmless error.

B. Summary Of The California Wiretap Law.

Penal Code sections 629.50 through 629.98. (All future statutory references are to
the Penal Code unless otherwise stated.) We set out the relevant portions of the wiretap
law in Subpart B, post.

’ The parties agree the legality of the wiretaps was not litigated in the trial court in
People v. Milsap, the case which authorized them. The People do not challenge
Jackson’s standing to challenge the Milsap order, however, because section 629.72
provides “any person in any trial, hearing or proceeding, may move to suppress” wiretap
evidence.

See pages 7-9, ante.
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California’s wiretap law subjects the authorization of electronic surveillance to a
much higher degree of scrutiny than a conventional search warrant. We summarize the
provisions of the law applicable to the present case.”

A peace officer cannot apply directly to a magistrate for a wiretap order. The
application must be made by the Attorney General or a high ranking deputy, or by a
district attorney.11 The application must contain, among other things, “a full and
complete statement of the facts and circumstances” the applicant believes justify a
wiretap order and a complete history of all previous applications involving any of the
same persons, facilities or places and the action taken by the magistrate on each
application.12 The judge may grant the application if he or she makes the findings

specified in section 629.52." The order authorizing the wiretap must contain certain

10

We use the term “wiretap” in this case to refer to “the interception of a wire,
electronic pager, or electronic cellular telephone communication.” (8 629.50, subd. (a).)
" Section 629.50, subdivision (a).

Section 629.50 states in relevant part: “Each application shall include all of the
following information: . . . (d) A full and complete statement of the facts and
circumstances relied upon by the applicant to justify his or her belief that an order should
be issued, including (1) details as to the particular offense that has been, is being, or is
about to be committed, (2) the fact that conventional investigative techniques had been
tried and were unsuccessful, or why they reasonably appear to be unlikely to succeed or
to be too dangerous, (3) a particular description of the nature and location of the facilities
from which or the place where the communication is to be intercepted, (4) a particular
description of the type of communication sought to be intercepted, and (5) the identity, if
known, of the person committing the offense and whose communications are to be
intercepted, or if that person’s identity is not known, then the information relating to the
person’s identity that is known to the applicant. . .. (f) A full and complete statement of
facts concerning all previous applications known, to the individual authorizing and to the
individual making the application, to have been made . . . involving any of the same
persons, facilities, or places specified in the application, and the action taken by the judge
on each of those applications.”

° Section 629.52 provides the judge must find: “(a) There is probable cause to
believe that an individual is committing, has committed, or is about to commit [one or
more listed crimes including murder]. (b) There is probable cause to believe that
particular communications including the illegal activities will be obtained through that
interception . . . ; (c) There is probable cause to believe that the facilities from which [the

12
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information including the identity of the person whose communications are to be
intercepted, the nature and location of the communication facilities to be tapped, a
particular description of the type of communication sought to be intercepted and a
statement of the illegal activities to which the communication relates.” In addition,
“[e]very order and extension thereof shall contain a provision that the authorization to
intercept shall be executed as soon as practicable [and] shall be conducted so as to
minimize the interception of communications not otherwise subject to interception under
this chapter . . . o

The Legislature recognized a wiretap may produce information communicated by
someone other than the person identified in the wiretap order about a crime other than the
one which justified the tap. Section 629.82, subdivision (a) extends the “plain view”
doctrine to such intercepts.16 If a judge finds the information is about the type of crime
which could be used to justify a wiretap order, murder for example, and the information
was otherwise acquired in accordance with the wire tap law, then the information may be

. . 17
disclosed and used by law enforcement agencies.

communications] are to be intercepted are being used, or are about to be used, in
connection with the commission of the offense . . .. (d) Normal investigative procedures
have been tried and have failed or reasonably appear to be unlikely to succeed if tried or
to be too dangerous.”

: Section 629.54 states in relevant part: “Each order authorizing the interception of
any wire . . . communication shall specify all of the following: (a) The identity, if known,
of the person whose communications are to be intercepted, or if the identity is not known,
then that information relating to the person’s identity known to the applicant. (b) The
nature and location of the communication facilities as to which, or the place where,
authority to intercept is granted. (c) A particular description of the type of
communication sought to be intercepted, and a statement of the illegal activities to which
it relates. (d) The identity of the agency authorized to intercept the communications and
of the person making the application. ....”

Section 629.58.

See Harris v. United States (1968) 390 U.S. 234, 236.

Section 629.82, subdivision (a) states: “If a peace officer or federal law
enforcement officer, while engaged in intercepting wire . . . communications in the
manner authorized by this chapter, intercepts wire . . . communications relating to crimes

16

17
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Information obtained in conformity with the procedures described above may be
shared among law enforcement agencies and used “in any criminal court proceeding”18
subject to the usual rules of evidence.

A defendant who believes the information was “obtained in violation of the Fourth
Amendment of the United States Constitution or of this chapter” may move to suppress
its use at trial under section 629.72. Such a motion is to be made, determined and

subjected to review in accordance with the procedures in section 1538.5 for motions to

. . . .. 19
suppress evidence obtained in a traditional search.

I. EVIDENCE OBTAINED AS THE RESULT OF AN
UNLAWFUL WIRETAP MAY ONLY BE SUPPRESSED IF
THE WIRETAP VIOLATED THE UNITED STATES
CONSTITUTION OR A PROCEDURE INTENDED TO PLAY A
CENTRAL ROLE IN THE LEGISLATIVE SCHEME AND THE
PURPOSE OF THAT PROCEDURE WAS NOT ACHIEVED IN
SOME OTHER MANNER. “GOQOD FAITH,” HOWEVER, IS
NOT A GROUND FOR DENYING A MOTION TO SUPPRESS.

In reviewing a trial court’s ruling on a motion to suppress evidence we defer to the
court’s express or implied factual findings if they are supported by substantial evidence.”

We exercise our independent judgment to determine whether, on the facts found, a search

other than those specified in the order of authorization, but which are enumerated in
subdivision (a) of section 629.52, . . . (2) the contents and any evidence derived
therefrom, may be used under section 629.78 when authorized by a judge if the judge
finds, upon subsequent application, that the contents were otherwise intercepted in
accordance with the provisions of this chapter. The application shall be made as soon as
possible.”

“ Section 629.78.

Section 629.72 states: “Any person in any trial, hearing, or proceeding, may move
to suppress some or all of the contents of any intercepted wire . . . communications, or
evidence derived therefrom, only on the basis that the contents or evidence were obtained
in violation of the Fourth Amendment of the United States Constitution or of this chapter.
The motion shall be made, determined, and be subject to review in accordance with the
procedures set forth in section 1538.5.”

“  People v. Ayala (2000) 23 Cal.4th 225, 255.

19
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conducted by wiretap was “reasonable” under the Fourth Amendment and whether the
wiretap was authorized and conducted in conformity with the federal and state statutes
regulating such a search.”

Federal law comes into play because Title I11 of the Omnibus Crime Control and
Safe Streets Act of 1968" (hereafter referred to as Title 111) authorizes the states to enact
their own wiretap laws only if the provisions of those laws are at least as restrictive as the
federal requirements for a wiretap set out in Title 1.” As our Supreme Court has
explained Title I11, “in effect, establishes minimum standards for the admissibility of
evidence procured through electronic surveillance; state law cannot be less protective of
privacy than the federal Act.™ Thus, we look to federal and California statutes,
legislative history and case law in applying the California wiretap statute.”

In reviewing the wiretap’s conformity to federal and state law we bear in mind the

dual purpose of those laws: ““(1) protecting the privacy of wire and oral communications,

People v. Zepeda (2001) 87 Cal.App.4th 1183, 1192, 1196, 1204-1207.

18 U.S.C. sections 2510-2520.

18 U.S.C. section 2516(2). What is commonly referred to as a “wiretap” is the
interception of a “wire communication” which is “any aural transfer made in whole or in
part through the use of facilities for the transmission of communications by the aid of
wire, cable, or other like connection between the point of origin and the point of
reception....” (18 U.S.C. 8 2510(1).) Title Il distinguishes between a “wire
communication” and an “electronic communication” which is the “transfer of signs,
signals, writings, images, sounds, data or intelligence of any nature . . . but does not
!pclude—(A) any wire or oral communication.” (18 U.S.C. 2510(12).)

People v. Otto (1992) 2 Cal.4th 1088, 1098. The Senate Report on Title 111
explained: “The State statute must meet the minimum standards reflected as a whole in
the proposed chapter. The proposed provision envisions that States would be free to
adopt more restrictive legislation, or no legislation at all, but not less restrictive
legislation.” (Senate Report Number 1097, April 29, 1968) reprinted in 1968 U.S. Code
Cong. & Admin. News at page 2187.

See People v. Zepeda, supra, 87 Cal.App.4th at pages 1196, 1204-1207 construing
California’s requirement of a showing of necessity for the wiretap in light of federal cases
construing a similar requirement in title Il1.

22
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and (2) delineating on a uniform basis the circumstances and conditions under which the

interception of wire and oral communications may be authorized.’ [Citation.]”26

Section 629.72 provides a motion to suppress evidence gained through a wiretap
may be brought on the ground the evidence was “obtained in violation” of the wiretap
statutes.

The parties disagree over whether and to what extent evidence may be suppressed
because of a statutory violation.

Jackson argues that under the plain language of section 629.72 any evidence
obtained through a wiretap which does not strictly conform to every statutory
requirement is evidence “obtained in violation” of the statute and must be suppressed.

The People maintain a California court can never suppress evidence based on the
violation of a California wiretap statute because doing so would contravene the Truth-In-
Evidence clause of the California constitution.” Rather, the court can only order
suppression when suppression is required by the United States Constitution or by the
federal wiretap statute, 18 U.S.C. section 2515,” and then only to the extent permitted by
18 U.S.C. section 2518(10)(a).29 Under the latter statute wiretap evidence may be

26

Halpin v. Superior Court (1972) 6 Cal.3d 885, 898.

Avrticle I, section 28, subdivision (d) of the California Constitution states in
relevant part: “Except as provided by statute hereafter enacted by a two-thirds vote of the
membership of each house of the Legislature, relevant evidence shall not be excluded in
any criminal proceeding, including pretrial and post convictions motions and
hearings . ...” This provision does not prevent a court from excluding evidence if
exclusion is required by the United States Constitution. (In re Lance W. (1985) 37
Cal.3d 873, 890.)

” 18 U.S.C. section 2515 states: “Whenever any wire or oral communication has
been intercepted, no part of the contents of such communication and no evidence derived
therefrom may be received in evidence in any trial, hearing, or other proceeding in or
before any court . . . of the United States, a State, or a political subdivision thereof if the
disclosure of that information would be in violation of this chapter.”

See People v. Otto, supra, 2 Cal.4th at page 1098 [“a violation of the federal
statute renders the illegally obtained evidence inadmissible in state court proceedings.”]
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suppressed only if “(i) the communication was unlawfully intercepted,; (ii) the order of
authorization or approval under which it was intercepted is insufficient on its face; or (iii)
the interception was not made in conformity with the order of authorization or
approval.”30 The People further contend even though a wiretap does not comply with all
the federal and California statutory requirements the evidence should not be suppressed if
the officers who did the taping relied in good faith on the authorization order.”

We disagree with both parties’ contentions.

A. Evidence Obtained From An Unlawful Wiretap May Only Be
Suppressed If The Wiretap Violated The United States Constitution Or
A Procedure Intended To Play A Central Role In The Legislative
Scheme And The Purpose Of That Procedure Was Not Achieved In
Some Other Manner.

Jackson offers no persuasive support for his view the Legislature intended section
629.72 to permit suppression of wiretap evidence in the case of any violation of a state
wiretap statute, no matter how inconsequential. His argument rests solely on the fact the
Legislature authorized suppression of evidence on the ground it was “obtained in
violation . . . of this chapter.”32 He points out the Legislature did not limit motions to
suppress to the three grounds specified in Title I11.”

Jackson’s view that even the slightest deviation from the statutory requirements

for a wiretap renders the resulting evidence inadmissible goes too far. It would lead to

30

18 U.S.C. section 2518(10), subdivision (a).

In United States v. Leon, supra, 468 U.S. at page 913 the court held evidence
obtained pursuant to a search warrant which was later found to be invalid would not have
to be suppressed if the officer executing the warrant reasonably relied in good faith on the
warrant’s validity.

Section 629.72.
See 18 U.S.C. section 2518(10)(a) quoted at page 16, ante.

31

33
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the suppression of relevant wiretap evidence without advancing a defendant’s legitimate
privacy interest or the interest of society in curbing abuse of electronic surveillance.”

The United States Supreme Court has never “[gone] so far as to suggest that every
failure to comply fully with any requirement provided in Title 11 would render
interception of wire or oral communications ‘unlawful.””” Rather, the high court has
held exclusion of wiretap evidence is required under Title 111 only when “there is a failure
to satisfy any of those statutory requirements that directly and substantially implement
the congressional intention to limit the use of intercept procedures to those situations
clearly calling for the employment of this extraordinary investigative device.” In other
words, the statutory exclusion remedy only applies to those provisions which “play a
central role in the statutory scheme.””

We believe the proper analysis of a motion to suppress wiretap evidence must ask
and answer the following questions.” (1) Has the defendant established a violation of a
provision of the wiretap law? If not, the motion is denied. (2) If a wiretap violation has
been established was the provision violated one which “was intended to play a central
role in the statutory scheme[?]"39 If the provision was not intended to “play a central

role” failing to comply with it will not render interceptions under the wiretap order

34

See the discussion of Title I11 in the Senate Judiciary Committee Report on the
Omnibus Crime Control and Safe Streets Act of 1968, Public Law 90-351. (Sen. Rep.
No. 1097, Apr. 29, 1968) reprinted in 1968 U.S. Code Cong. & Admin. News at p. 2154.
The committee notes: “The tremendous scientific and technological developments that
have taken place in the last century have made possible today the widespread use and
abuse of electronic surveillance techniques. As a result of these developments, privacy of
3csommunication is seriously jeopardized by these techniques of surveillance.”

United States v. Chavez (1974) 416 U.S. 562, 574-575.

United States v. Giordano (1974) 416 U.S. 505, 527.

United States v. Giordano, supra, 416 U.S. at page 528.

This test is drawn from United States v. Chun (9th Cir. 1974) 503 F.2d 533, 542.
The Chun test, or one substantially like it, has been followed in most other circuits. (See
e.g., United States v. Johnson (D.C. Cir. 1982) 696 F.2d 115, 121 & fn. 37 citing cases;
United States v. Civella (8th Cir. 1976) 533 F.2d 1395, 1400-1401, vac. on other grnds.
(1977) 430 U.S. 902.)
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unlawful and the motion is denied.” (3) If the provision violated was central to the
legislative scheme was the purpose of the provision achieved in spite of the error?” If
the purpose was achieved, the motion is denied. If the purpose was not achieved, the
motion is granted. The analysis of a suppression motion focuses on violations of the
statutory procedures and not on constitutional violations because while it is possible to
violate a core principle of the statute without violating the Fourth Amendment it would
not seem possible to violate the Fourth Amendment without also violating a core
statutory principle.

As previously noted, in construing the federal wiretap law the Supreme Court has
repeatedly observed “*not every failure to comply fully with any requirement provided in
Title 111 would render the interception of wire or oral communications “unlawful.””’
[Citation.]”42 To the contrary, suppression is required only for a “failure to satisfy any of
those statutory requirements that directly and substantially implement the congressional
intention to limit the use of intercept procedures to those situations clearly calling for the
employment of this extraordinary investigative device.”"

Thus, in United States v. Giordano, the court held a wiretap unlawful where the
application had not been approved by the Attorney General or a designated Assistant
Attorney General as required under Title 1™ but in United States v. Chavez the court
upheld an application actually approved by the Attorney General even though the
application mistakenly stated it was approved by a designated Assistant Attorney
General.” In Giordano the court concluded Congress intended to condition the use of

wiretap procedures on the judgment of senior officials in the Department of Justice. The

United States v. Giordano, supra, 416 U.S. at page 528.
United States v. Chavez, supra, 416 U.S. at page 579.
Compare United States v. Giordano, supra, 416 U.S. at pages 527-528 with
United States v. Chavez, supra, 416 U.S. at pages 573-574.
) United States v. Donovan (1977) 429 U.S. 413, 433.
United States v. Giordano, supra, 416 U.S. at page 527.
United States v. Giordano, supra, 416 U.S. at page 528.
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Court upheld suppression for failure to comply with the approval provision because “[w]e
are confident that the provision for pre-application approval was intended to play a
central role in the statutory scheme and that suppression must follow when it is shown
that this statutory requirement has been ignored."46 Chavez, on the other hand, concerned
the statutory requirement the application for an intercept order specify the identity of the
official authorizing the application. The problem in Chavez was one of misidentification.
Although the application had in fact been authorized by the Attorney General, the
application erroneously identified an Assistant Attorney General as the official
authorizing the application. The court concluded the mere misidentification of the
official authorizing the application did not make the application unlawful within the
meaning of 18 U.S.C. section 2518(10)(a) because the identification requirement did not
play a “substantive role” in the regulatory system.47

United States v. Donovan' is also instructive. Donovan involved 18 U.S.C.
section 2518(1)(b)(iv) which implements the Fourth Amendment’s particularity
requirement by requiring the wiretap application specify “the identity of the person, if
known, committing the offense and whose communications are to be intercepted.” The
court had previously held this requirement applies to individuals whom the government
has probable cause to believe are engaged in the criminal activity under investigation and
whose conversations will be intercepted over the target telephone.49 The issue in
Donovan was “whether the Government is required to name all such individuals.” The
court concluded the answer was yes: “[A] wiretap application must name an individual if

the Government has probable cause to believe that the individual is engaged in the

45

United States v. Chavez, supra, 416 U.S. at page 579.
United States v. Giordano, supra, 416 U.S. at page 528.
United States v. Chavez, supra, 416 U.S. at page 578.
United States v. Donovan, supra, 429 U.S. 413.

United States v. Kahn (1974) 415 U.S. 143, 152.
United States v. Donovan, supra, 429 U.S. at page 423.

46
47
48
49
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criminal activity under investigation and expects to intercept the individual’s
conversations over the target telephone.”51

The Donovan court also concluded, however, the Government’s failure to name all
such individuals in the application did not require suppression of the wiretap evidence
under 18 U.S.C. section 2518(10)(a)(i). The court acknowledged the lower court’s

conclusion the identification requirement played “a “central role’” in the statutory

framework and the legislative history of Title I11 indicated Congress intended the

requirement “to “reflect . . . the constitutional command of particularization[.]””” Even
so, the court held the Government’s failure to comply fully with the identification
requirement did not require suppression of evidence obtained through “an intercept order
that in all other respects satisfies the statutory requirements.”52 The court reasoned by
identifying in the application at least some of the individuals whom the government had
probable cause to believe were engaged in particular criminal activity and who would be
conversing on the targeted telephone the authorizing judge had sufficient information to
decide whether to issue the wiretap order. “The [Government’s] failure to identify
additional persons who are likely to be overheard engaging in incriminating
conversations could hardly invalidate an otherwise lawful judicial authorization.”” Thus
the court found the Government violated the letter of the law by not identifying all the
individuals whose conversations it had probable cause to intercept yet concluded the
purpose of the identification requirement was met “because the application provided
sufficient information to enable the issuing judge to determine that the statutory
preconditions were satisfied.””

We are not persuaded the difference in the wording of the California and federal
wiretap statutes shows our Legislature intended evidence should be suppressed whenever

law enforcement fails to comply precisely with any of the wiretap procedures established

51

United States v. Donovan, supra, 429 U.S. at page 428.
United States v. Donovan, supra, 429 U.S. at page 434.
United States v. Donovan, supra, 429 U.S. at page 434.
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by state law; in other words that California law should be more restrictive with respect to
wiretaps than federal law. Jackson’s argument for a stricter interpretation ignores the
Legislature’s expressed intent California’s law “conform to the federal law.”” He also
ignores the last sentence of section 629.72 which states: “The motion [to suppress] shall
be made, determined, and be subject to review in accordance with the procedures set
forth in section 1538.5.” Cases involving challenges to traditional searches under section
1538.5 have long applied a “harmless error” test when considering whether to suppress
evidence because of minor violations of statutory procedures.56 While these cases
recognize “[cJompliance with the prerequisites of the statute must be adhered to in order
to insure adequate judicial supervision and control to preserve the constitutional
guarantees [citation]” they agree “[t]echnical defects in the procedure . . . do not
invalidate the search [ci'[a'[ion]."57 Even violations of core requirements of the search
procedure such as the warrant’s failure to describe the place to be searched with
particularity58 may not result in suppression of the evidence seized in the search if the
People can demonstrate the warrant served the purpose of the requirement: to prevent a

. . , . 59
general rummaging around in a person’s belongings.

United States v. Donovan, supra, 429 U.S. at page 436.

People v. Zepeda, supra, 87 Cal.App.4th at page 1196, quoting Senate Committee
on Criminal Procedure, Report on Assembly Bill Number 1016 (1995-1996 Regular
Session) as amended April 3, 1995.
¥ See for example People v. Meza (1984) 162 Cal.App.3d 25, 36-37 and cases cited
therein; and see Code of Civil Procedure section 475: “The court must, in every stage of
an action, disregard any error, improper ruling, instruction, or defect, in the pleadings or
proceedings which, in the opinion of said court, does not affect the substantial rights of
the parties.”

People v. Sanchez (1982) 131 Cal.App.3d 323, 329.

United States Constitution, Fourth Amendment; California Constitution, Article I,
section 13; section 1525.

Coolidge v. New Hampshire (1971) 403 U.S. 443, 467. Numerous cases have
held, for example, an ambiguity in the warrant’s description of the place to be searched is
not fatal if the officer conducting the search can resolve the uncertainty by referring to
the affidavits supporting the warrant. See for example Nunes v. Superior Court (1980)
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Finally, there is no merit to the People’s argument the Truth-In-Evidence clause of
the California Constitution prevents the suppression of evidence for state statutory
violations. By its terms the Truth-In-Evidence clause does not apply to a statute
“hereafter enacted by a two-thirds vote of the membership in each house of the
Legislature."60 Section 629.72 was enacted in 1995, 13 years after the adoption of the
Truth-In-Evidence clause. At the time of its enactment there were 40 members of the
Senate. The bill passed the Senate by a vote of 28 to 2 (92 percent). There were 80
members of the Assembly. The bill passed by a vote of 62 to 5 (77.5 percent).62 Thus,
suppression of evidence under section 629.72 is not prohibited by the Truth-In-Evidence

clause of the California Constitution.

B. The “Good Faith” Of The Officer Executing The Wiretap Order Is Not
A Ground For Denying A Motion To Suppress.

We do not agree with the People’s contention wiretap evidence gathered in
violation of Title 11l or California’s wiretap law can be admitted under Leon’s “good
faith” exception to the exclusionary rule applicable to constitutional violations in search
warrant procedures.”

The first and most obvious reason why Leon does not apply to unlawful wiretap
procedures is because Leon “is a judicially crafted exception to an exclusionary rule that

Is a judicial creation.” In contrast suppression under Title 111 “is required by a statutory

100 Cal.App.3d 915, 933-935; People v. Peck (1974) 38 Cal.App.3d 993, 1000-1001;
People v. Moore (1973) 31 Cal.App.3d 919, 927; People v. Grossman (1971) 19
Cal.App.3d 8, 12-13.

” California Constitution, Article I, section 28, subdivision (d).

Statutes 1995, chapter 971, section 10.

California Legislature, 1995-1996 Regular Session, Senate Final History, page

61

62
703.
® United States v. Leon, supra, 468 U.S. at page 913.
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mandate.” The United States Supreme Court recognized this distinction in United
States v. Giordano.” There the court held a wiretap not pre-approved by the proper
Justice Department official violated Title I11 and the resulting evidence was properly
excluded. The court rejected the Government’s contention that even if the approval
requirement was not satisfied the evidence gathered should not have been suppressed.
The court explained the suppression issue “does not turn on the judicially fashioned
exclusionary rule aimed at deterring violations of Fourth Amendment rights, but upon the
provisions of Title I11; and in our view the Court of Appeals correctly suppressed the
challenged wiretap evidence.”” If suppression of wiretap evidence “does not turn on the
judicially fashioned exclusionary rule” we fail to see how it can turn on a judicially
fashioned exception to the judicially fashioned exclusionary rule.

Even if we were writing on a clean slate there are other persuasive reasons for not
applying Leon to wiretap procedures.

When the Legislature enacted the California wiretap law it included three
provisions specifying sanctions for violations of the statute. In section 629.72 the
Legislature provided evidence obtained in violation of the wiretap statute or the Fourth
Amendment is subject to a motion to suppress under section 1538.5. In section 629.84
the Legislature provided criminal penalties for violation of the statute. And, in section

629.86 the Legislature authorized any person whose conversation is intercepted in

United States v. Spadaccino (2nd Cir. 1986) 800 F.2d 292, 296 [holding Leon
inapplicable to violations of federal and state wiretap procedures].
® United States v. Giordano, supra, 416 U.S. at page 524.

United States v. Giordano, supra, 416 U.S. at page 524. The court’s
understanding of Title 111 is supported by the congressional finding: “In order to protect
effectively the privacy of wire and oral communications, to protect the integrity of court
and administrative proceedings, and to prevent the obstruction of interstate commerce, it
IS necessary for the Congress to define on a uniform basis the circumstances and
conditions under which the interception of wire or oral communications may be
authorized, to prohibit any unauthorized interception of such communications, and the
use of the contents thereof in evidence in courts and administrative proceedings.”
(Omnibus Crime Control and Safe Streets Act of 1968, Public Law 90-351, § 801, subd.
(b), 82 Stat. 211, italics added.)
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violation of the statute to bring a civil action for damages against the person making the
interception. As to these criminal and civil remedies only, the Legislature provided “[a]
good faith reliance on a court order is a complete defense[.]"67 In authorizing a good faith
defense to a criminal or civil action for violation of the statute but not to a motion to
suppress unlawfully obtained evidence the Legislature showed it was aware of the Leon
issue and deliberately chose not to incorporate a good faith exception into the statutory
exclusionary rule.

Furthermore, because California cannot admit wiretap evidence which would be
excluded under federal law,” California’s suppression sanction must conform to the
suppression sanction in Title I1l. Although there is disagreement among the federal
courts about whether Leon applies to wiretap orders under Title 111 we believe the better
reasoned view is that Leon should not be extended to apply to statutory violations even if
those statutory violations would also be violations of the Fourth Amendment.

In adopting a statutory suppression remedy in Title 111, rather than relying on the
existing judicially created remedy, Congress found “a [statutory] suppression rule is
necessary and proper to protect privacy. . .. The provision thus forms an integral part of
the system of limitations designed to protect privacy. Along with the criminal and civil
remedies, it should serve to guarantee that the standards of the new chapter will sharply
curtail the unlawful interception of wire and oral communications.”” Since the entire

rationale of the Leon good faith exception rests on the premise excluding evidence seized

Section 629.86.

See discussion at page 15, ante.

Senate Report, supra, 1968 U.S. Code Cong. & Admin. News at page 2185.
(Italics added.) The Senate Report also states: “No one quarrels with the proposition that
the unauthorized use of [wiretaps] by law enforcement agents should be prohibited. It is
not enough, however, just to prohibit the unjustifiable interception, disclosure, or use of
any wire or oral communication. . . . The perpetrator must be denied the fruits of his
unlawful actions in civil and criminal proceedings. Each of these objectives is sought by
the proposed legislation. (Id. at p. 2156, italics added.)
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unlawfully but in good faith will not deter Fourth Amendment violations” it is difficult to
square the statutory suppression remedy in Title 111 with an exception to suppression
based on “good faith.”

On the other side of the coin, experience shows in most cases the absence of a
good faith exception to the statutory exclusion rule would not prevent the prosecution
from using “inherently trustworthy tangible evidence” obtained in good faith reliance on
a wiretap order.” The Leon good faith exception is primarily intended to address
suppression motions based on an alleged lack of probable cause for a search warrant,” an
Issue on which “[r]easonable minds frequently may differ.”” In contrast, cases applying
the good faith exception to wiretap proceedings have generally addressed suppression
motions based on minor or technical violations of Title Il which would not be grounds
for suppression even in the absence of a good faith exception.74

It is also significant Congress did not include a “good faith” exception when it
enacted the exclusionary rules in 18 U.S.C. sections 2515 and 2518(10)(a). The Senate
Report explaining Title 11 noted its statutory exclusionary rule, “largely reflects existing
law.”” Because there was no Leon “good faith” exception in 1968 when Title 11 was
enacted Congress could not have contemplated much less intended a good faith exception
to the exclusionary rule in Title I11. Congress has had 21 years since the Leon decision to
add a good faith exception to Title I11. It has not done so.

Another weakness in the argument for a “good faith” exception appears when we
consider how this exception would work in practice. If there is a violation of a statutory
provision which is “central” to the legislative scheme but not constitutionally mandated,

such as acquiring the proper official’s approval for the wiretap application, or showing

70

United States v. Leon, supra, 468 U.S. at page 921.

See United States v. Leon, supra, 468 U.S. at page 907.

United States v. Leon, supra, 468 U.S. at pages 900, 914-915, 918, 921-923.
United States v. Leon, supra, 468 U.S. at page 914.

See discussion at pages 20-22, ante.

Senate Report, supra, 1968 U.S. Code Cong. & Admin. News at page 2185.
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why a wiretap is superior to a conventional search, the court must suppress the evidence.”
If, on the other hand, the wiretap order fails to satisfy a “central” statutory provision
which is also constitutionally mandated, such as having a basis in probable cause and
particularly describing the persons to be targeted and conversations to be intercepted, the
evidence would not be suppressed if the officer executing the order had an objective good
faith belief in its validity. Thus, nonconstitutional violations of the wiretap statute would
be more likely to lead to the suppression of evidence than constitutional violations. We
do not believe this is what Congress or the California Legislature intended.

As previously noted, some federal courts have held the Leon good faith exception
applies to applications and orders for wiretaps. We find their reasoning unconvincing.

In United States v. Moore the court concluded Leon applied because the
suppression statute makes the decision to exclude evidence discretionary (“If the motion
Is granted . . .”)77 and the legislative history of Title 111 “expresses a clear intent to adopt
suppression principles developed in Fourth Amendment cases.”” Both reasons are
unpersuasive. The sentence cited by the court in Moore reads in full: “If the motion is
granted, the contents of the intercepted wire or oral communication, or evidence derived
therefrom, shall be treated as having been obtained in violation of this chapter."79 Read in
context the phrase “If the motion is granted . . .” was not intended to confer discretion on
the court to deny the motion even if the interception is shown to have been unlawful
unless, as is highly unlikely, it was also intended the court should have discretion to grant
the motion even if the interception is shown to have been lawful. Rather, the sentence
simply states the consequence which follows a ruling for the defendant on the merits of
the suppression motion. In addition, the legislative history the Moore court cites does not

support its argument. The Senate Report at the page cited by the court states the
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United States v. Giordano, supra, 416 U.S. at pages 515, 528.
18 U.S.C. section 2518(10)(a).

United States v. Moore (8th Cir. 1994) 41 F.3d 370, 376, citing the Senate Report,
supra, 1968 U.S. Code Cong. & Admin. News at page 2185.
" 18 U.S.C. section 2518(10)(a).

7
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suppression provision in Title 111 “largely reflects existing law” and there is “no intention
... to press the scope of the suppression role beyond present search and seizure law.””
But as we pointed out above, “existing law” did not include a good faith exception to the
exclusionary rule when Title 11 was enacted. Therefore, denying that exception in
motions to suppress wiretap evidence could not “press the scope of the suppression role
beyond present search and seizure law.”

In United States v. Malekzadeh the court held under Leon the evidence gathered
through a wiretap should not be suppressed even if some of the information used to show
probable cause was unlawfully obtained because the officer’s use of that information was
“objectively reasonable.”” The court’s opinion does not cite or discuss the language of
the wiretap suppression statutes, their legislative history or the Supreme Court opinions
regarding their application.

One court has held Leon applies to wiretaps based on an amendment to Title 111
enacted after the Leon decision. This addition to 18 U.S.C. section 2518(10) states: “The
remedies and sanctions described in this chapter with respect to the interception of
electronic communications are the only judicial remedies and sanctions for
nonconstitutional violations of this chapter involving such communications.”” In U.S. v.
Ambrosio the court concluded this provision limits Title I11°’s remedies and sanctions to
nonconstitutional violations of the statute leaving constitutional violations subject to the
judicially created exclusionary rule and, consequently, the Leon good faith exception to
the rule.” The court’s conclusion is flawed, however, because the court failed to note this
provision only applies to electronic communications such as e-mail — not to wire

communications such as telephone calls. When Congress amended Title 111 to include

Senate Report, supra, 1968 U.S. Code Cong. & Admin. News at page 2185.
United States v. Malekzadeh (11th Cir. 1988) 855 F.2d 1492, 1497.

18 U.S.C. section 2518(10)(c), italics added. (Electronic Communications Privacy
Act of 1986, Pub. L. No. 99-508, § 101(e) (Oct. 21, 1986) 100 Stat. 1848.) For the
distinction between “wire communications” and “electronic communications” see
footnote 23, ante.
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electronic communications it did not amend the suppression statutes, 18 U.S.C. sections
2515 and 2518(10)(a) which continue to apply only to “wire or oral communication.””
As a result there is no statutory suppression remedy for a violation of Title I11 procedures
In intercepting electronic communications.” The only way such evidence can be
suppressed is through the judicially created exclusionary remedy for constitutional
violations.”

This same court also reasoned that if under Franks v. Delaware a defendant can
challenge a wiretap on the ground the application for the order contained deliberately
false and misleading allegations87 and the government can defend on the ground the
affiant included the information in good faith” then good faith should also be a defense to
other alleged insufficiencies in the application.89 This argument begs the question. While
the inclusion in a wiretap application of deliberately false or misleading information
would, if sufficiently material, violate the “probable cause” requirement of the Fourth

Amendment it would also violate the Title 11l requirement an application contain “a full

83

U.S. v. Ambrosio (S.D.N.Y. 1995) 898 F.Supp. 177, 187.

This difference in remedies was not an oversight. The Senate Report on the Act
states: “The purpose of this provision is to underscore that, as a result of discussions with
the Justice Department, the Electronic Communications Privacy Act does not apply the
statutory exclusionary rule contained in title I11 of the Omnibus Crime Control and Safe
Streets Act of 1968 to the interception of electronic communications.” (Senate Report
Number 99-541, October 17, 1986, reprinted in 1986 U.S. Code Cong. & Admin. News
at page 3577.)

® When a statutory violation occurs with respect to an electronic communication, the
individual’s only remedies are criminal and civil sanctions against the offending
government officials. (18 U.S.C. §§ 2511(4), 2520.)

” For further discussion of the Electronic Communications Privacy Act and why it
does not incorporate a “good faith” exception into Title I11 generally see Lieb, E-Mail
And The Wiretap Laws: Why Congress Should Add Electronic Communications To Title
[11’s Statutory Exclusionary Rule And Expressly Reject A “Good Faith” Exception,
(1997) 34 Harv. J. on Legis. 393.

" See U.S. v. Ferrara (D.Mass. 1991) 771 F.Supp. 1266, 1273.

See Franks v. Delaware (1978) 438 U.S. 154.

U.S. v. Ambrosio, supra, 898 F.Supp. at page 188.
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and complete statement of the facts.”” Thus it would not be necessary for the defendant
to invoke Franks in order to challenge a deliberately false application any more than it
would be necessary for him to invoke the judicial exclusionary rule to challenge the
probable cause for the order. Although the Supreme Court has never directly addressed
the issue, it has indicated in dicta it would uphold the suppression of evidence under the
statutory provisions of Title 11l in a case of deliberate misrepresentation by the
government.”

Finally, the policy reasons which led the Supreme Court to adopt a good faith
exception to the judicial exclusionary rule in cases involving search warrants do not
apply to the statutory exclusionary rule in cases involving wiretap orders.

In the typical search warrant procedure a police officer takes an affidavit he
believes shows “probable cause” for a particular search to a magistrate and asks the
magistrate to issue a warrant authorizing the search. The police officer is not an attorney
much less a criminal law specialist but has had some training in the requirements of the
Fourth Amendment and the need to operate within its limits.” In Leon, the court
reasoned that when the officer presents her affidavit in good faith and a judge or
magistrate approves it the deterrence rationale of the exclusionary rule does not apply
because in those cases “there is no police illegality and thus nothing to deter.””

Throughout its opinion the Leon majority stressed the true check on law
enforcement’s abuse of its power to search and seize is not the exclusionary rule but “the
detached scrutiny of a neutral magistrate.”94 The close inspection of a diligent magistrate,
the court stated, “is a more reliable safeguard against improper searches than the hurried

judgment of a law enforcement officer ‘engaged in the often competitive enterprise of
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18 U.S.C. section 2518(1)(b).
See United States v. Donovan, supra, 429 U.S. at page 436, footnote 23; United
States v. Chavez, supra, 416 U.S. at page 572.
* United States v. Leon, supra, 468 U.S. at pages 919-920, footnote 20.
United States v. Leon, supra, 468 U.S. at pages 920-921.
United States v. Leon, supra, 468 U.S. at page 913.
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ferreting out crime. *® Thus, if the search warrant procedure was defective it is not the
police officer who is to blame. “It is the magistrate’s responsibility to determine whether
the officer’s allegations establish probable cause and, if so, to issue a warrant comporting
in form with the requirements of the Fourth Amendment. In the ordinary case, an officer
cannot be expected to question the magistrate’s probable-cause determination or his
judgment that the form of the warrant is technically sufficient.””

In contrast, the procedure for obtaining a wiretap order shows Congress was not
satisfied it could fully trust a magistrate with the far-reaching invasion of privacy
possible through a wiretap. Under Title 111 a police officer cannot go directly to a
magistrate and ask for a wiretap. Rather, the person seeking the order, usually an
Assistant United States Attorney, must first obtain the personal approval for the wiretap
from the United States Attorney General or a statutorily authorized designee.97 Only after
gaining the sentient review and approval of the Attorney General or designee may the
attorney present the wiretap request to a magistrate. In addition to the information
required in an affidavit for a traditional search warrant, such as facts showing probable
cause for the search and particularly identifying the place or thing to be searched, a
wiretap application must include inter alia the name of the Justice Department official
who authorized the application, a description of the particular offense being investigated
(which must be one of the offenses specified in the statute), facts showing the necessity
for a wiretap as opposed to a traditional search, and information concerning all previous
wiretap applications involving the same targeted persons, facilities or places specified in
the current application.98 Like the search warrant procedure, in the wiretap procedure it is
the magistrate’s responsibility to determine whether the government’s allegations

establish the statutory grounds for a wiretap. But unlike the search warrant procedure the
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United States v. Leon, supra, 468 U.S. at pages 913-914.
United States v. Leon, 468 U.S. at page 921.
18 U.S.C. section 2516(1); see United States v. Giordano, supra, 416 U.S. at page
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97
508.
® 18 U.S.C. section 2518(1)(a)-(f).
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magistrate is not alone in making this determination. “The Act plainly calls for the prior,
informed judgment of enforcement officers desiring court approval for intercept authority
.... The mature judgment of a particular, responsible Department of Justice official is
interposed as a critical precondition to any judicial order.””

In Giordano, the Supreme Court recognized Attorney General review of wiretap
applications was intended to prevent the issuance of wiretap orders even in cases where
magistrates would have approved them. “It is reasonable to believe,” the court stated,
“that such a precondition would inevitably foreclose resort to wiretapping in various
situations where investigative personnel would otherwise seek intercept authority from
the court and the court would very likely authorize its use.”

Thus, if an appellate court determines wiretap evidence was gathered under a
legally erroneous order, the government cannot place the blame on the magistrate who
issued the order. The fact the order was obtained by a government lawyer in good faith
after review by a judicial officer does not inoculate illegally gained evidence from
suppression any more than the fact evidence was introduced at trial by a government
lawyer in good faith after review by the trial court inoculates illegally gained evidence
from review on appeal from the judgment.

We conclude, therefore, “good faith” in applying for or executing a wiretap order
does not trump the statutory exclusion provisions when there has been a “failure to satisfy
any of those statutory requirements that directly and substantially implement the
congressional intention to limit the use of intercept procedures to those situations clearly

calling for the employment of this extraordinary investigative device.”"

99

United States v. Giordano, supra, 416 U.S. 515-516.
United States v. Giordano, supra, 416 U.S. at page 528.
United States v. Giordano, supra, 416 U.S. at page 527.
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C. Summary.

In summary we hold evidence gained through a wiretap should be excluded under
sections 629.72 and 1538.5 when the defendant has established the evidence was
obtained in violation of the Fourth Amendment of the United States Constitution or the
provisions of Title 15, Chapter 1.4 of the Penal Code (sections 629.50 through 629.98),
the statutory provision violated was intended to play a central role in the authorization
and execution of wiretaps and the People have failed to establish the statutory purpose
was achieved in spite of the error. The good faith of the law enforcement officers
preparing, approving or executing the wiretap order is not relevant in determining
whether the evidence should be excluded.

1.  THE WIRETAP EVIDENCE SHOULD HAVE BEEN
SUPPRESSED BECAUSE THE WIRETAP ORDERS FAILED
TO IDENTIFY ANY OF THE PERSONS WHO WERE
TARGETS OF THE WIRETAPS. IN THIS CASE, HOWEVER,
FAILURE TO SUPPRESS THE EVIDENCE WAS NOT
PREJUDICIAL.

A. Jackson Did Not Waive His Right To Challenge The
Wiretap Evidence On Appeal.

The People maintain Jackson waived any challenge to the wiretap because he
stipulated to its validity at trial. We disagree with the People’s interpretation of the
stipulation.

After both sides had presented their evidence and in the presence of the jury the
prosecutor and defense counsel stipulated “the wiretap tapes were obtained pursuant to a
lawful court order for a wiretap; however, that wiretap was directed at another individual
entirely, not Mr. Jackson, not anybody connected with this case, and the phone calls were
intercepted pursuant to that wiretap.” The People argue this stipulation constituted a
judicial admission on the part of the defendant that the Milsap order was lawful and

prevents him from challenging the order on appeal.
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Oral statements of counsel may be treated as judicial admissions if they were
intended to be such or reasonably construed by the court or the other party as such.”
This rule, however, does not apply “to admissions which are improvidently or
unguardedly made, or which are in any degree ambiguous."103

The stipulation at issue occurred at the end of a lengthy and contentious trial when
counsel for both sides and the court were undoubtedly fatigued. Jackson’s counsel may
have overlooked the word “lawful” in the stipulation because her focus was on getting the
People to concede the wiretap was not directed at Jackson and law enforcement had no
cause to believe Jackson was using the jail telephones for any illicit purpose. This
concession combined with the exculpatory or at least ambiguous statements in some of
Jackson’s conversations could help the defense explain away Jackson’s more damaging
statements.

Furthermore, having vigorously fought a motion to suppress the wiretap evidence
at the start of trial it does not seem reasonable Jackson’s counsel would concede the issue
at the close of trial and deliberately throw away a potential winning issue should there be
an appeal. It is more likely if counsel actually intended to stipulate the wiretap order was
“lawful” she only intended to stipulate the trial court had found the order lawful, not to
concede its lawfulness.

Finally, the prosecution had nothing to gain by having Jackson stipulate to the
lawfulness of the Milsap order. The prosecution already defeated the defense motion to
suppress the wiretap evidence, the trial was over, the evidence was in, the prosecution
would not have to relitigate the issue in the trial court.

We conclude, therefore, Jackson’s stipulation the wiretaps were obtained pursuant
to a “lawful court order” did not waive the lawfulness of the order as an issue on appeal.

As a fall back position the People argue Jackson should not be permitted to

challenge the wiretaps on appeal on grounds which he did not raise in his suppression

See e.g., Scafidi v. Western Loan & Bldg. Co. (1946) 72 Cal.App.2d 550, 562.
Scafidi v. Western Loan & Bldg. Co., supra, 72 Cal.App.2d at page 562.
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motion in the trial court.”™ While the People’s argument has merit we have concluded the
best course of action is to address some of Jackson’s arguments even though they are
raised for the first time on appeal. We do so for several reasons. As the People concede,
If we do not address these arguments now we will have to address them later in
discussing Jackson’s claim of ineffective assistance of counsel based on his counsel’s
failure to raise the arguments in the suppression motion. In addition, some of Jackson’s
new arguments raise important questions about the procedures to be followed by law
enforcement in applying for wiretap orders and by the trial courts in granting them.

These additional issues have been fully briefed by the People and are ripe for decision.
Finally, because we find the trial court’s errors in admitting the wiretap evidence were
harmless, the People were not prejudiced by the inability to respond to these arguments at

the hearing on the suppression motion.

B. The Trial Court Erred In Not Suppressing The Wiretap
Evidence Because The Orders Failed To Identify Any
Persons Who Were The Targets Of The Wiretaps.

Section 629.54 states in relevant part “[e]ach order authorizing the interception of
any wire . . . communication shall specify . . . (a) [t]he identity, if known, of the person
whose communications are to be intercepted, or if the identity is not known, then that
information relating to the person’s identity known to the applicant.”

The defect in the Milsap order is not its failure to identify Jackson as a person
whose conversations were to be intercepted.”” Rather, the Milsap order was unlawful

because it did not identify Milsap or any other person by name or description as required
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People v. Zepeda, supra, 87 Cal.App.4th at pages 1192-1193.

As we explained above, section 629.82 covers the situation where an order
directed at the conversations of A happens to intercept the conversations of B. See
discussion at page 13, ante. Because we hold the wiretap order in this case violated
section 629.54, subdivision (a) we need not reach the question whether the order would
have otherwise covered Jackson’s conversations under the spill-over provision of section
629.82.
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by section 629.54, subdivision (a). Instead, the order gave law enforcement the authority
to intercept the telephone conversations of hundreds of CRDF inmates without any
showing of probable cause to believe these persons had committed, were committing or
were about to commit a crime for which a wiretap could be authorized.

Instead of stating the names of the persons whose conversations are to be
intercepted, and who are named in the application, the order merely portrays these
persons as “the users of” certain specified telephone numbers.

An order which authorizes the police to intercept the conversations of “the users”
of particular pay telephones is unlawful under California’s wiretap statute and violates
the Fourth Amendment.

The order violates section 629.54, subdivision (a) because the record shows the
identities of Milsap and seven of his fellow gang members were known to the district
attorney when he made the application for the order and therefore these identities had to
be stated in the order. Even if these individuals’ identities had not been known, an order
authorizing the sheriff to intercept the conversations of anyone using one of the pay
telephones at a county jail would not be permissible for two reasons. Section 629.54,
subdivision (a) provides that where the identity of the person to be surveiled is not known
the order must state the “information relating to the person’s identity known to the
applicant.” Clearly, identifying the person simply as a “user” of the telephone does not
satisfy the statute. Jail detainees come and go and it would be impossible for the district
attorney to know when he made the application for the wiretap order who the “users” of
the telephone would be when the order was executed. More importantly, the application
for a wiretap must demonstrate probable cause for the surveillance including “details as
to the particular offense” the surveiled party is believed to have committed, be
committing, or be about to commit.” It is unthinkable the district attorney could
articulate probable cause to intercept the conversations of each of the hundreds of
inmates at the CRDF.
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Section 629.50, subdivision (a)(4)(A).
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Furthermore, an order permitting the sheriff to intercept the conversations of “all
users” of a telephone available to hundreds of persons smacks of the “general warrant” or
“writ of assistance” prevalent in colonial America and motivating factors behind the
Declaration of Independence and the Fourth Amendment’s requirement persons or things
to be seized must be “particularly describ[ed].”m7 These writs not only permitted a
general search of one individual’s home and belongings but a search of every house in a
given area or, as in the present case, every person in a given group.”

The People argue the Milsap orders in this case were valid because they came
close enough to the statutory requirements to satisfy concerns about privacy and
arbitrary, unchecked searches and seizures. The People maintain it is sufficient the
names of the individuals whose communications were particularly targeted were known
to the authorizing judge through the information contained in the affidavits attached to
the applications for the orders.

The People’s argument, however, cannot be squared with the plain wording of
section 629.54 which states: “Each order . . . shall specify all of the following . ...”
(Italics added.) We fail to see how an order which does not “specify all of the following”
can nevertheless be deemed to comply with the statute because the missing information is
contained in the application for the order. Obviously, if the Legislature believed putting
the information in the application was sufficient it would not have required putting the
information in the order as well.

In support of their argument the People cite us to U.S. v. Cunningham.” The

wiretap order in Cunningham referred to “oral communications,” “wire

communications,” “wire and oral communications” and “wiretaps.” The district court

granted the defendants’ motion to suppress all evidence gathered by electronic

United States Constitution, Fourth Amendment; Berger v. New York (1967) 388
U.S. 41, 58.
™ Vernonia School Dist. 47J v. Acton (1995) 515 U.S. 646, 670 (O’Connor, J.,
dissenting.)
® U.S.v. Cunningham (1st Cir. 1997) 113 F.3d 289.
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surveillance under the order. The Court of Appeals reversed. The appellate court agreed
the order did not inform the objective reader just what interceptions were authorized—
wire communications, oral communications or both—and therefore the order violated
federal wiretap law because it did not contain “a particular description of the type of
communication sought to be intercepted . . . " Nevertheless, the court held, the lower
court erred in suppressing the evidence gathered under the order. The court found the
statutory purpose of the “particular description” requirement had been achieved because
the authorizing judge and the executing officer knew what was supposed to be covered by
the order. Thus, “despite the seriously confusing language” the court held “there was no
substantial threat that this officer would intercept communications other than as
authorized.”" Cunningham does not stand for the general proposition the requirement
certain information be contained in an order is satisfied if the information is contained
instead in the application for the order or the affidavit accompanying the application. On
the contrary, the appellate court found the order “inadequate."112 What saved the order in
Cunningham was the court’s finding under the particular circumstances of the case the
statutory purpose of the “particular description” requirement had been achieved despite
the fact the order did not comply with the statute.

The question before us is whether the statutory and constitutional purposes in
requiring particularity in a wiretap order may still be achieved even if the particularity is
contained only in the application for the order. We hold under the circumstances of the
present case the answer has to be no.

This is not a case like Cunningham or similar California cases  in which the
executing officer can resolve any ambiguity in the order or warrant by referring to the

supporting affidavit. Here there is no ambiguity. The order plainly authorizes the
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18 U.S.C. section 2518, subdivision (4)(c) [compare section 629.54, subdivision
(©)]; U.S. v. Cunningham, supra, 113 F.3d at page 293.
o U.S. v. Cunningham, supra, 113 F.3d at page 294.
U.S. v. Cunningham, supra, 113 F.3d at page 293.
See cases cited in footnote 59, ante.
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interception of conversations by all “users” of the specified pay telephones at the CRDF.
Even if there was an ambiguity it could not have been resolved by reference to the
application or affidavits because upon issuing the order the trial court directed those
documents sealed.

Jackson raises 35 additional grounds for suppressing the wiretap evidence.
However, as we explain below, we conclude the admission of this evidence was harmless
beyond a reasonable doubt. Therefore we need not prolong this opinion with a detailed

. , .. . 114
analysis of Jackson’s remaining contentions.

C. Failure To Suppress The Wiretap Evidence Was Harmless
Beyond a Reasonable Doubt.

We will apply the Chapman standard of reversible error because the particularity
requirement is an aspect of the Fourth Amendment as well as the state and federal
statutory schemes.”

Jackson argues the People’s evidence was mainly circumstantial and therefore far
from “overwhelming.” Furthermore, the prosecution’s case depended in large part on the
inferences of guilt which could be drawn from Jackson’s statements unlawfully captured
on the wiretaps. Therefore it cannot be said the trial court’s admission of the wiretap
evidence was “harmless beyond a reasonable doubt.”

Contrary to Jackson’s suggestion, circumstantial evidence is not subjected to a
more rigorous standard of review than direct evidence in determining the sufficiency of
the evidence. ~ In any event, Jackson’s convictions were not based solely on
circumstantial evidence. They were primarily based on direct evidence of his own

admissions and the eyewitness testimony of Marquis Grays, the victim in count V.
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See People v. Bassett (1968) 69 Cal.2d 122, 148.

Chapman v. California (1967) 386 U.S. 18, 24; People v. Tewksbury (1976) 15
Cal.3d 953, 972.

" People v. Towler (1982) 31 Cal.3d 105, 118.

See discussion at pages 4-6, ante.
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Voluntary extrajudicial statements by the defendant have long been recognized as
“powerfully incriminating.”118

Jackson gives the wiretap evidence far too much credit for his convictions.
Although Jackson is heard making statements which could be interpreted as urging
friends and associates to intimidate potential witnesses against him, Jackson never
specifically asks anyone to do anything illegal and in one conversation expressly rejects
the suggestion of harming Lewis.  Even though Jackson urges his friends to talk to
some of the witnesses about changing the stories they are telling the police this is not
necessarily proof of an unlawful attempt to suppress evidence or intimidate witnesses.
Jackson was cloaked with the presumption of innocence and an innocent person would
naturally try to get the witnesses against him to change their statements to the police if
those statements were untrue or misleading. Jackson’s conversations suggest he believed
Cannon, Davis and Frankie Andrews were not telling the truth in their statements to the
police. Furthermore, the trial court instructed the jury even if it found Jackson attempted
to suppress evidence against himself, such as by intimidating witnesses, “this conduct is
not sufficient by itself to prove guilt, and its weight and significance, if any, are for you
to decide.” In contrast to the evidence of consciousness of guilt found in the wiretaps,
which was equivocal at best, the People produced far more persuasive evidence of
consciousness of guilt by showing when the police attempted to arrest Jackson he broke
away and ran and after being apprehended he resisted being handcuffed.”

As to Counts I, 11 and 111 Jackson points out there were no eyewitnesses to the

murder of Hendrix and the attempted murders of Smith and Andrews; nor did any
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Bruton v. United States (1968) 391 U.S. 123, 135.

The conversation went as follows: “[Female]: You gonna get that ass, huh?
“[Jackson]: No. I ain’t going to fuck with him. | ain’t even tripping like that. “[Female]
You ain’t tripping like that? “[Jackson]: No. Because that’s going to fuck me up. . ..
The only thing I’m trying to do is I’m just trying to highlight the nigger, and tell the
nigger, man, if he got a problem with me or something, you know, don’t take it out in the
court room. Wait. Let me get out so we can fight, whatever.”
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physical evidence link him to these crimes. Other than the erroneously admitted wiretap
evidence the only evidence tying him to these crimes was his purported admissions to
fellow gang members. But these witnesses subsequently repudiated their statements to
the police.

As to count four, the victim of the alleged attempted murder, Marquis Grays,
recanted his identification of Jackson as the shooter in his testimony at the preliminary
hearing. The only other witness, Frankie Andrews, could not identify Jackson at trial as
the person she had seen shouting gang slogans at Grays a few days before someone tried
to kill him.

Jackson argues the fact Cannon and Davis subsequently repudiated their
statements to the police and Grays refused to testify at trial “almost certainly” would have
led to his acquittal on all charges had the People not been able to explain these witnesses’
conduct by using the wiretap evidence to convince the jury the witnesses had been
intimidated by Jackson or his fellow gang members. Again Jackson overstates the
importance of the wiretap evidence.

Witnesses in gang-related cases frequently refuse to appear at trial or change their
stories once they get on the witness stand but the defendants in these cases are convicted
with regularity. Jurors are the sole judges of a witness’s credibility and they are
rightfully suspicious of trial testimony which deviates 180 degrees from what the witness
told the police or which contradicts other solid evidence.” Here the jurors had to chose
between statements by a witness to the police when the witness thought the statement
would not leave the room and did not know it was being recorded or contradictory
statements by the same witness at a public trial with numerous gang members sitting in

the courtroom and hallway. Any rational juror would find the former statements more
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California recognizes flight as circumstantial evidence of guilt. See Penal Code
section 1127c.

- For example, at trial Curtis Davis, who had known Jackson for 20 years, denied
knowing him and denied it was his voice on the tape recorded statements to the police
which were played to the jury.
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credible. In addition, the jurors in this case were instructed the witnesses’ prior
inconsistent statements could be considered “not only for the purpose of testing [their]
credibility . . . but also as evidence of the truth of the facts stated” on the former
occasions.

Jackson argues the evidence of his conversation regarding Frankie Andrews was
particularly prejudicial because he repeatedly refers to her as a “bitch” and asks his
friends to find out where she lives and get her to change her testimony. Actually,
Jackson’s conversation regarding Andrews was the least inculpatory and most consistent
with his innocence. As the jury knew from other evidence, Jackson’s statements
concerning Andrews occurred shortly after Detective Whalan had testified at the
preliminary hearing that Andrews identified Jackson as the person who shot and killed
Carl Caldwell. Whalan admitted at trial his testimony at the preliminary hearing was
incorrect and Andrews had not identified Jackson as the killer in the Caldwell case.”
But at the time Jackson made his statements regarding Andrews he believed she had
falsely identified him as Caldwell’s murderer and thus his anger at her and his desire to
get her to change her testimony was consistent with the reaction of an innocent person.
The jury heard evidence another person was tried and convicted for the Caldwell murder
and the charge was dropped against Jackson. Jackson’s trial counsel reminded the jury of
this evidence in her closing argument.

In any event it was not Jackson’s statements on the telephone which led to his
convictions. Rather, it was his earlier statements to Cannon and Davis in which he
admitted killing Hendrix and shooting at Smith and Andrews which resulted in his
convictions on counts one, two and three, and the statements to the police by Grays and
Frankie Andrews which led to his conviction on count four. Taken together with the

circumstantial evidence there was compelling proof of Jackson’s guilt.124
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CALJIC No. 2.13; Evidence Code section 1235.

See discussion of Detective Whalan’s testimony in Part V, post.

Our disposition of Jackson’s claim of prejudice also disposes of his claim there
was insufficient evidence to support his conviction.

123

124

42



For the reasons stated above we find beyond a reasonable doubt the result would

have been the same even if the wiretap evidence had been excised from the trial.”

IV. THE PROSECUTOR MUST DISCLOSE ALL STATEMENTS
OF THE DEFENDANT INTERCEPTED ON A WIRETAP. THE
FAILURE TO DO SO IN THIS CASE, HOWEVER, WAS
HARMLESS ERROR.

The prosecution disclosed to the defense 14 of Jackson’s conversations intercepted
under the Milsap order. The People concede additional conversations were intercepted
and not disclosed although the parties disagree on the number of such conversations.

Jackson contends the prosecution’s failure to disclose all of his intercepted
conversations violated his discovery rights under section 1054.1 which states: “The
prosecuting attorney shall disclose to the defendant or his or her attorney all of the
following materials and information: . . . (b) Statements of all defendants.” The People
argue their disclosure obligation under section 1054.1, subdivision (b) only applies to
“relevant” statements by a defendant and in any event the wiretap law, section 629.70,
subdivision (b), only requires disclosure to the defendant of “interceptions from which
evidence against the defendant was derived[.]” We conclude Jackson’s interpretation of
section 1054.1 is correct. Under the circumstances of this case, however, the failure to
disclose all of Jackson’s intercepted conversations was harmless error.

We reject the People’s attempt to reduce the prosecution’s discovery obligation
from disclosure of the “statements of all defendants” to the “relevant statements of all

defendants.” The plain language of section 1054.1, subdivision (b) requires the
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Compare People v. Wojtkowski (1985) 167 Cal.App.3d 1077, 1083-1084
[erroneous admission of intercepted telephone conversation harmless beyond a
reasonable doubt where defendant previously admitted committing the offenses and there
was an eye witness].
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disclosure of all statements of a defendant without qualification.126 In contrast, the statute
only requires disclosure of “relevant real evidence””" and “relevant written or recorded
statements of witnesses[.]”128 Clearly if the drafters of the criminal discovery law had
intended to limit the prosecution’s disclosure requirement to relevant statements of the
defendant they knew how to say so. They did not. Instead they required the disclosure of
defendants’ statements without limitation, except as provided in section 1054.7.”° When
construing a statute it is not the function of a court “to insert what has been omitted.””

We also note that prior to the enactment of the criminal discovery procedures
through the adoption of Proposition 115" our Supreme Court had held as a matter of
judicial policy a defendant’s right to inspect his own statements to the police “is

ordinarily vital for the intelligent and efficient preparation of one’s defense[.]”132 This
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The trial court may, however, deny, restrict or defer disclosure for “good cause.”
(8 1054.7.) “Good cause” is defined by the statute as “threats or possible danger to the
safety of a victim or witness, possible loss or destruction of evidence, or possible
compromise of other investigations by law enforcement.” (Ibid.) Thus the defendant’s
statements would not have to be disclosed, for example, if a court found disclosure might
interfere with an ongoing investigation into racketeering or terrorism.
! Section 1054.1, subdivision (c).
Section 1054.1, subdivision (f).
See footnote 126, ante.
Code of Civil Procedure section 1858.
Proposition 115 adopted in 1990 added sections 1054 through 1054.7 to the Penal
Code. Prior to the enactment of Proposition 115 California did not have a uniform
statutory system of law governing discovery in criminal cases. Although some statutory
provisions existed, such as sections 1043-1045 governing discovery of police officers’
files under Pitchess v. Superior Court (1974) 11 Cal.3d 531, criminal discovery was
largely governed by judicially created rules. (People v Superior Court (Barrett) (2000)
80 Cal.App.4th 1305, 1311.) Proposition 115 changed all that by enacting “a
comprehensive and very nearly exclusive system of discovery in criminal trials.” (People
v. Superior Court (Barrett), supra, 80 Cal.App.4th at page 1313.) Among other things,
the new statutes prescribed what the prosecution must disclose to the defense (section
1054.1), what the defense must disclose to the prosecution (section 1054.3) and the
procedures under which this exchange of information would occur (sections 1054.5,
1054.7).
* Joe Z. v. Superior Court (1970) 3 Cal.3d 797, 803.
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right of discovery was not intended to lead only to the ascertainment of “relevant”
evidence but to provide counsel “with information which might lead to the discovery of
other evidence important to the defense. [Citation.]"133 We find nothing to suggest the
statutory discovery procedures were intended to alter this longstanding disclosure policy.

An apparent conflict exists between the general criminal discovery statutes
discussed above and the wiretap statute when it comes to disclosure of a defendant’s
statements. The criminal discovery law requires the prosecution to disclose all
statements by the defendant.”™ The wiretap statute, which predates Proposition 115, only
requires disclosure of the defendant’s statements “from which evidence against the
defendant was derived[.]”135 Our task is to determine which disclosure provision should
apply. For the reasons explained below we conclude all statements by the defendant
captured on a wiretap must be disclosed to the defense whether they are inculpatory,
exculpatory or neither.

The People’s argument section 629.70 should control over section 1054.1 is not
without support. A longstanding principle of statutory construction holds a special
statute governs over a general statute even if the general statute is enacted later.” Under
this principle the specific disclosure provision of the wiretap statute would prevail over
the more general disclosure provision of the criminal discovery law even though the
general provision is the more recent enactment. This later principle does not apply,

however, if an intent to the contrary clearly appears from the more recent statute.”

Joe Z. v. Superior Court, supra, 3 Cal.3d at page 803.

Section 1054.1, subdivision (b).

Section 629.70, subdivision (b). Of course the defendant’s exculpatory statements
would have to be revealed in any event under Brady v. Maryland (1963) 373 U.S. 83.
(Izazaga v. Superior Court (1991) 54 Cal.3d 356, 377-378.)

. Code of Civil Procedure section 1859; Agricultural Labor Relations Bd. v.
Superior Court (1976) 16 Cal.3d 392, 420.

*" Warne v. Harkness (1963) 60 Cal.2d 579, 588.
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Furthermore, it is appropriate to harmonize the two statutes if possible in order to give
effect to both.”

The criminal discovery statute itself tells us its provisions are to be interpreted
“[t]o promote the ascertainment of truth in trials by requiring timely pretrial discovery.”139
The statute also tell us one of its purposes is “[t]o provide that no discovery shall occur in
criminal cases except as provided by this chapter, other express statutory provisions, or as
mandated by the Constitution of the United States.” Taken together these provisions
demonstrate “[t]he purpose of section 1054 et seq. is to promote ascertainment of truth by
liberal discovery rules which allow parties to obtain information in order to prepare their
cases and reduce the chance of surprise at trial.”""

In keeping with the purpose of the general criminal discovery scheme we reject an
interpretation of section 629.70 which would allow the prosecution to withhold from the
defense any statement made by the defendant. Such an interpretation would be
inconsistent with the view of the citizens of California, as expressed in Proposition 115,
more opportunities for discovery will lead to more opportunities to ascertain the truth.

As we explained above, some statements cannot easily be categorized as inculpatory or
exculpatory but may provide defense counsel with information which might lead to the
discovery of evidence important to the defense. In Alderman v. United States, the
Supreme Court explained why it cannot be left up to the government to decide for the
defense what is relevant and what is not. “An apparently innocent phrase, a chance
remark, a reference to what appears to be a neutral person or event, the identity of a caller
or the individual on the other end of a telephone, or even the manner of speaking or using

words may have special significance to one who knows the more intimate facts of an
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Compare Manduley v. Superior Court (2002) 27 Cal.4th 537, 563.
Section 1054, subdivision (a).

Section 1054, subdivision (e).

People v. Jackson (1993) 15 Cal.App.4th 1197, 1201.

See Joe Z. v. Superior Court, supra, 3 Cal.3d at page 803.
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accused’s life. And yet that information may be wholly colorless and devoid of meaning
to one less well acquainted with all relevant circumstances.”

We do not believe the proviso in section 1054, subdivision (e) “that no discovery
shall occur in criminal cases except as provided in this chapter [or] other express
statutory provisions” means the scope of discovery called for in section 629.70,
subdivision (b) should supersede the scope of discovery under section 1054.1,
subdivision (b). These two sections can be harmonized to give effect to both. Section
629.70, subdivision (b) requires the prosecution to furnish the defense with copies of all
recorded interceptions which resulted in inculpatory evidence against the defendant but it
does not specifically limit the right to discovery to interceptions which led to inculpatory
evidence. In construing the reference in section 1054.1 to “other express statutory
provisions” courts have held with respect to the substantive right to criminal discovery an
item is discoverable if discovery is authorized either under section 1054.1 or some other
statutory provision.144 On the other hand, the procedural mechanisms for discovery
contained in other statutory provisions supersede the procedural mechanisms for
discovery under section 1054 et seq.145

Finally, a statutory interpretation which would make the discoverability of a
defendant’s statements depend on the manner in which the statement was obtained would
raise serious due process problems. Under what rationale should a defendant’s statement
be discoverable if it is electronically recorded in the course of defendant’s interrogation

at the police station but not discoverable if it is intercepted by a wiretap on defendant’s
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Alderman v. United States (1969) 394 U.S. 165, 182.

See e.g. People v. Superior Court (Barrett), supra, 80 Cal.App.4th at page 1313
(discovery of reports of witness interviews conducted by Department of Corrections);
People v. Superior Court (Mouchaourab) (2000) 78 Cal.App.4th 403, 427-428 (discovery
of certain nontestimonial portions of grand jury proceedings).

* People v. Superior Court (Barrett), supra, 80 Cal.App.4th at page 1313; Albritton
v. Superior Court (1990) 225 Cal.App.3d 961, 963 (“Proposition 115 does not abrogate
or repeal” the statutory procedures for a “Pitchess motion,” Evidence Code sections
1043-1047).
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telephone? The People have not suggested a reasonable basis for such a distinction and
we cannot conceive of one.

Although the prosecution should have disclosed all of Jackson’s conversations
intercepted by wiretap the error was harmless. Jackson does not contend the undisclosed
conversations were inculpatory, exculpatory or that if they had been timely disclosed they

would have led to the discovery of other evidence of importance to the defense.”

V. THE PROSECUTION SHOULD HAVE GIVEN JACKSON THE
POLICE REPORT ON THREATS TO WITNESS FRANKIE
ANDREWS BUT THE FAILURE TO DO SO WAS NOT
PREJUDICIAL.

Michael Whalan, one of the detectives who investigated the Grays attempted
murder, testified Frankie Andrews had received telephone threats concerning her
testimony in this case. The prosecution theorized these threats were made by Jackson’s
fellow gang members at his request. On cross-examination Jackson’s counsel attempted
to get Whalan to admit when Andrews reported receiving threats she was referring to a
different case involving different defendants and the threats came from the Avalon gang,
not Jackson’s 4-Treys. Whalan responded, “I don’t recall that, no.” Counsel showed
Whalan a document (not identified in the record) and asked him if it refreshed his
recollection about what Andrews told him regarding the threats. Whalan answered, “No,
that’s the first time | saw anything like that.” Counsel then asked Whalan if he had made
“any report or note [or] anything in your chronology regarding Miss Andrews and any
threats that had been made against her.” Whalan responded: “I believe there was a
threatening a witness report made.” After reviewing the report Jackson’s counsel
apparently found nothing in it which would support her line of questioning because she
moved on to another subject.

The People concede the police report concerning threats against Andrews had not

been provided to the defense prior to Whalan mentioning it in his testimony on cross-
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examination. They maintain, however, Jackson had the transcript of his telephone
conversation which led to the report therefore the prosecution had no duty to disclose the
report itself.

The People are mistaken. A report of a defendant’s threats against a witness
prepared by law enforcement officers must be disclosed under section 1054.1,
subdivisions (b) and (c)147 and if, as appears, the report was prepared by Detective
Whalan its disclosure also was required by section 1054.1, subdivision (f).” The
prosecution cannot satisfy its duty of disclosure under the statute by supplying the
defense with something the prosecution believes is “just as good as” what the statute
requires. Nor can the prosecution withhold information it is statutorily required to
disclose because it thinks it has “substantially complied” with the statute or the defense
really doesn’t need any more information.

Nevertheless, the error did not prejudice Jackson. The jury never heard the
contents of the police report and there is no merit to Jackson’s claim that if his counsel
had had the report earlier she could have used it to impeach Whalan’s credibility.

The impeachment argument is based on Whalan’s statement in the report Andrews
had identified Jackson as a “suspect” in the Carl Caldwell murder. Jackson contends
Whalan’s statement is inconsistent with his earlier testimony at the preliminary hearing in
which he asserted Andrews had identified Jackson as the shooter in the Caldwell murder.
The argument lacks merit for two reasons. First, there is no inconsistency between
Whalan’s preliminary hearing testimony and his statement in the report. If Andrews

identified Jackson as the person who shot Caldwell that would certainly make him a

146

Compare People v. Jackson, supra, 15 Cal.App.4th at page 1202.

Section 1054.1, subdivision (b) requires disclosure of all statements of a defendant
(see discussion in Part 1V, ante) and subdivision (c) requires the prosecution to disclose
“[a]ll relevant real evidence . . . obtained as a part of the investigation of the offenses
charged.”

o Section 1054.1, subdivision (f) requires the prosecution to disclose “[r]elevant
written or recorded statements of witnesses or reports of the statements of witnesses
whom the prosecutor intends to call at the trial[.]”
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“suspect” in the murder. But more importantly, Jackson got Whalan to admit on cross-
examination he was wrong when he testified at the preliminary hearing that Andrews had
identified Jackson as the person who shot Caldwell. Whalan acknowledged Andrews

“never identified [Jackson] as the shooter[.]”

VI. EVIDENCE OF JACKSON’S PRIOR ARRESTS AND
CONVICTIONS AND OF HIS DESIRE TO BE “THE BIG DOG”
IN THE GANG WAS RELEVANT TO HIS MOTIVE AND
INTENT IN COMMITTING THE AVALON MURDER AND
ATTEMPTED MURDERS.

Without objection the trial court admitted evidence of statements made to the
police by Cannon and statements by Jackson in recorded telephone conversations which
revealed Jackson had previously been arrested and served time in jail or prison. The
court also admitted without objection a statement to police by Davis expressing the view
Jackson wanted to be known as “the big dog” in the gang. On appeal Jackson contends
these statements were inadmissible character evidence offered to prove his criminal
disposition.149 Accordingly, he argues, the prosecutor committed misconduct in
introducing them and his attorney violated his constitutional right to effective assistance
of counsel by not objecting. We conclude the evidence was admissible.

In a tape recorded interview with a detective, Cannon stated Jackson bragged to
him about killing Hendrix. Cannon also stated Jackson was one of the gang’s top three
members. The detective asked Cannon why, if Jackson was so high up in the gang, he
would need to brag about the killing. The dialogue went as follows:

“Detective: If [Jackson] is so high up on the pecking order why would he even
have to brag that he killed [Hendrix]? Cannon: Because he just got out of jail.
Detective: So he lost some credibility? Cannon: By being in jail. Now there’s new
people around that didn’t know him, and now they like, “Who is this guy?” And he goes

around, he flaunts his jewels or else he got his car, you know? Detective: Like a little
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Mr. T, huh? Cannon: Yeah. He want to be known as one of the guys who’s not to be
fucked with.”

Davis concurred in Cannon’s assessment of Jackson. In another tape recorded
interview played to the jury without objection a detective asks Davis “what kind of
person” is Jackson. Davis replies: “[Jackson] want to be known. He want to be the big
dog, or whatever.”

In conversations intercepted under the wiretap order Jackson refers to “beating”
previous criminal charges by getting “nothing but the 10 months.” He also tells one of
his friends: “This nigger think | do robberies, but | don’t. I’ll set up a robbery, but I ain’t
going to go to jail.”

Evidence Code section 1101, subdivision (a) states in relevant part: “Except as
provided in this section . . . evidence of a person’s character or a trait of his or her
character (whether in the form of an opinion, evidence of reputation, or evidence of
specific instances of his or her conduct) is inadmissible when offered to prove his or her
conduct on a specific occasion.” Subdivision (b) of the statute states: “Nothing in this
section prohibits the admission of evidence that a person committed a crime when
relevant to prove some fact . . . other than his or her disposition to commit such an act.”
The statute gives examples of issues on which evidence of a person’s character would be
admissible including “motive, opportunity, intent, preparation, plan, knowledge, identity
[and] absence of mistake or accident.”

We hold the evidence described above was admissible to show Jackson’s motive
for committing the Avalon murder and attempted murders. The detective who
interviewed Cannon put his finger on the issue when he asked Cannon why a leading
gang member like Jackson would need to brag to others about such serious crimes. As
will be recalled, Cannon responded Jackson bragged about the crimes because he had

been in prison, out of circulation, and a lot of the new gang members didn’t know who he
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Evidence Code section 1101, subdivision (a).

= Evidence Code section 1101, subdivision (b).
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was. Davis’s statement confirms Jackson was interested in his reputation. Jackson’s own
statements confirm he had been out of circulation serving time for a previous crime and
also confirm his awareness of his reputation (he explains he doesn’t do robberies, he only
masterminds them). Thus, while any member of the 4-Treys would have had a motive to
retaliate against the Avalons for the murder of Baby Deuce, the prosecutor produced
evidence showing Jackson had a personal motive—to restore his reputation as a “big

dog” in the gang.

VIl. JACKSON’S CLAIM THE PROSECUTOR AND THE TRIAL
JUDGE UNLAWFULLY WITHHELD EVIDENCE MATERIAL
TO HIS DEFENSE INVOLVES FACTUAL ISSUES OUTSIDE
THE RECORD ON APPEAL.

In an attempt to impeach the credibility of Davis’s statements to the police
implicating Jackson in the Avalon murder and attempted murders, Jackson called a Los
Angeles police detective, Gregory Kading, who testified Davis gave him information in
two other cases which had not “panned out.” Given an opening, however, Kading
explained “not panning out” meant that although he had not yet been able to make any
arrests in the other cases he believed “the information [Davis] gave us was accurate and |
still, to this day, believe it.” Over Jackson’s relevancy objection, Kading testified on
cross-examination he had used Davis’s information to obtain a wiretap warrant in one of
the other cases and in doing so he had brought Davis before the authorizing judge “so that
the judge could assess his credibility.” Kading admitted, however, “there are some small
facts that turned out not to be true.” Neither party asked Kading what those facts were.

Jackson contends the prosecution violated his constitutional and statutory rights to
discovery in a criminal case by not revealing: there had been a second wiretap at the
CRDEF after the Milsap order expired; Davis’s live testimony had been used in obtaining a
wiretap order; the judge who had found Davis credible and issued the wiretap order was
Judge Rappe, the same judge who was trying Jackson’s case; and by not revealing the

contents of the wiretap affidavit containing the information provided by Davis. Jackson
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further contends Judge Rappe violated Canon 3 of the Code of Judicial Ethics by not
revealing he had made a favorable determination as to Davis’s credibility in a previous
case.

As to the first contention, there is no evidence the wiretap in question targeted
telephones at the CRDF. More importantly, there is no evidence any conversations
involving Jackson were intercepted after the expiration of the Milsap order. Thus,
Jackson has not shown the failure to disclose this second wiretap violated his
constitutional or statutory rights to discovery.

Whether Jackson was entitled to discover the contents of Davis’s live testimony in
support of the wiretap order is partly a question of fact we cannot resolve in this appeal.
A duty to disclose Davis’s testimony depended on whether (a) it contained material
exculpatory of Jackson or reflecting adversely on the credibility of Davis, in which case
its disclosure was constitutionally required, or (b) it was written or recorded or a written
report of the testimony was prepared, in which case its disclosure was statutorily
required.153 We cannot determine from the record on appeal whether either or both of
these conditions were met with respect to Davis’s wiretap testimony; therefore we cannot
rule on Jackson’s claim he was unlawfully denied discovery of the testimony.

Jackson was not entitled to discover the contents of the wiretap affidavit unless it

contained exculpatory material discoverable under Brady.154 This is because Kading was
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Canon 3, subpart E(2) of the Code of Judicial Ethics states: “In all trial
proceedings, a judge shall disclose on the record information that the judge believes the
parties or their lawyers might consider relevant to the question of disqualification, even if
the judge believes there is no basis for disqualification.”

- People v. Kasim (1997) 56 Cal.App.4th 1360, 1379-1380 citing high court
authority.

= Section 1054.1, subdivision (f). The plain language of subdivision (f) requires
disclosure of witness statements only if they are contained in a writing in contrast to
section 1054.1, subdivision (b) which requires disclosure of “statements” of defendants
with no distinction between written and oral statements.

o People v. Kasim, supra, 56 Cal.App.4th at page 1379.
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not a prosecution witness and therefore the People were not statutorily bound to disclose
any statement he made in support of the wiretap order.”

Finally, assuming for the sake of argument Judge Rappe was the judge who issued
the wiretap order in question, and assuming in doing so he found Davis to be a credible
witness, and assuming still further the prosecutor knew all this, we fail to see how the
prosecutor’s or the judge’s failure to disclose this information denied Jackson a fair trial.
Jackson has not cited any evidence of bias in favor of Davis on the part of Judge Rappe.
He complains of only one ruling adverse to him on the issue of Davis’s credibility. Judge
Rappe overruled Jackson’s relevancy objection to the question whether in seeking the
wiretap order Kading brought Davis with him *“so that the judge could assess his
credibility[.]” This ruling was correct. The fact Davis had given credible evidence to
law enforcement in the past was relevant to the question whether he gave credible
evidence to law enforcement in connection with the Jackson case. Obviously this would
be a different case if Judge Rappe had been the trier of fact in the Jackson trial or if the
jury knew Judge Rappe was the judge who had issued the wiretap order in question and
had found Davis “credible.” But this is not such a case and there is no basis for reversal
based on Judge Rappe’s undisclosed involvement, if any, in the wiretap order sought by

Detective Kading.

VIll. THE JURY COULD PROPERLY CONSIDER EVIDENCE
RELATING TO THE CALDWELL MURDER IN
DETERMINING THE INTENT AND IDENTITY OF THE
PERSON WHO ATTEMPTED TO KILL MARQUIS GRAYS.

The trial court allowed the prosecution to introduce evidence of the Caldwell
murder in order to furnish a motive for Jackson’s attempt to kill a witness in that case,
Marquis Grays as charged in count IV. The prosecutor’s theory was Grays had seen

Jackson in a car heading toward the spot where Caldwell was killed just minutes before
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Section 1054.1, subdivision (f) requires disclosure “of the statements of witnesses
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the killing took place. Even though the prosecutor conceded Jackson was not the person
who killed Caldwell he theorized Jackson would not want to be connected to the murder
in any way because evidence Jackson was in the car used in the crime could lead to the
identity of the other persons in the car.

Over the prosecutor’s objection the trial court ruled it would give CALJIC No.
2.50 which instructs the jury how to evaluate and apply evidence of uncharged crimes.
The court stated it would include the instruction’s reference to intent, identity and motive
and asked Jackson’s counsel submit the instruction modified to fit this particular case.
Jackson’s counsel did so and the trial court gave the instruction as modified. The
modified instruction stated in relevant part: “Evidence has been introduced for the
purpose of showing that the defendant Jackson committed crimes other than that for
which he ison trial. . . . [This evidence] may be considered by you only for the limited
purpose of determining if it tends to show the existence of the intent which is a necessary
element of the crime charged in Count IV; the identity of the person who committed the
crime, if any, of which the defendant is accused in Count IV; and the motive for the
commission of the crime charged in Count IV.”

Before trial the prosecutor stated he only sought to introduce evidence of the
Caldwell murder to establish a motive for the attempted murder of Grays. Therefore,
Jackson argues, it was error to allow the jury to also consider this evidence on the issues
of intent and identity.

Evidence of uncharged crimes is admissible to prove intent and iden'[ity.156 Thus
allowing the jury to consider the Caldwell evidence on those issues would only be error if
Jackson could show he was prejudiced by the prosecutor’s representation he was only
offering the Caldwell evidence on the issue of motive. Jackson has not made such a
showing. Therefore we find no error in the modified version of CALJIC No. 2.50 insofar
as it allows the jury to consider the Caldwell evidence on the issues of intent and identity

in the Grays attempted murder.

. Evidence Code section 1101, subdivision (b).
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IX. THE TRIAL COURT DID NOT ABUSE ITS DISCRETION IN
DENYING JACKSON’S MOTION TO SEVER THE TRIAL OF
THE ATTEMPTED MURDER OF MARQUIS GRAYS.

Jackson maintains the trial court erred in denying his motion to sever his trial on
count IV, the attempted murder of Marquis Grays, from the trial on counts I, I1, and 1lI,
the murder of Hendrix and the attempted murders of Smith and Andrews. We review the
trial court’s ruling for abuse of discretion.

The party seeking severance of counts bears the burden of establishing a
substantial danger of prejudice if the counts are tried together.158 The factors the trial
court should consider in determining prejudice include the extent to which the evidence
of the crimes would be cross-admissible in separate trials, whether some of the charges
are likely to inflame the jury against the defendant and whether the prosecution has
joined a weak case with a strong case in order to shore up the weak case.

Of these factors Jackson can only show the absence of cross-admissible evidence.
As previously noted, the crimes against Hendrix, Smith and Andrews arose from a single
incident following the murder of Baby Deuce. The attempted murder of Grays arose
from a separate, unrelated incident following the murder of Carl Caldwell. But the
absence of cross-admissible evidence alone is not a sufficient reason for severance.

All the counts involved murder or attempted murder. None was more likely than
another to inflame the jury against Jackson.

Nor was the evidence as to one count likely to bolster the evidence as to another.
Hearsay evidence of Jackson’s admissions as to counts I, I, and 11l and eyewitness
identifications as to count IV are not so qualitatively different as to pose the risk of a

spill-over effect from evidence of the Baby Deuce incident to the Grays incident or vice
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versa. Moreover, the evidence as to all counts suffers from the same weakness—the
witnesses’ repudiation at trial of their earlier statements to the police.
For these reasons we conclude the trial court did not abuse its discretion in

denying severance.

X. THE TRIAL COURT ERRED IN IMPOSING SENTENCE ON
AN ENHANCEMENT THE JURY FOUND NOT TO BE TRUE.

The trial court imposed a four month gun enhancement as to Count IV which was
neither pled nor found true by the jury. The People agree this enhancement should be

stricken.

DISCUSSION—PRICE APPEAL

Xl.  SUBSTANTIAL EVIDENCE SUPPORTS PRICE’S
CONVICTION FOR SECOND DEGREE MURDER AND FOR
ATTEMPTED MURDER.

Price contends there was insufficient evidence to convict him of the second degree
murder of Hendrix and the attempted murders of Smith and Andrews. In his view the
jury compromised between convicting him of first degree murder and allowing a
“dangerous gang member” to go back on the street.” We find there was sufficient
evidence to support the verdicts and insufficient evidence the verdicts were the result of a
compromise.

The prosecution’s theory of the case was that Price and Jackson blamed the
Avalon gang for Baby Deuce’s murder and went looking for members of the gang in
Price’s car. When they came upon Hendrix, Smith and Andrews they took revenge.

Jackson began shooting at the victims wounding Smith and Andrews and murdering
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Jackson joins in the argument the verdict was the result of a compromise among
the jurors.
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Hendrix execution style as he lay on the ground after being shot. Price and Jackson then
escaped in Price’s car.

Price argues there are a number of flaws in this scenario. The jury obviously did
not find evidence to support the revenge theory because it found the crimes were not
premeditated. If revenge is eliminated Price and Jackson had no discernable motive for
the crimes. Furthermore there were several witnesses to the shootings but none stated
they saw Price or his car at the scene. On the contrary Smith and Andrews testified
Price’s car was not the one in which the shooter was riding. The best the prosecution
could do was to produce two witnesses who saw Price’s car or one resembling it in the
vicinity five to fifteen minutes before the shooting. This is not significant, Price argues,
because other 4-Treys and 4-Deuces could have been out looking for revenge against the
Avalons and came across Hendrix, Smith and Andrews. Nor was there any significance
to the facts Price’s car had a broken window and pieces of car window glass were
retrieved from the crime scene several days later. The police criminalist could not say the
glass recovered from the scene came from Price’s car.” As to the admissions of
involvement Price allegedly made to Lewis and Wheeler,* Price points out both
witnesses testified under oath they never told the police Price made these statements or
that Price told them anything about the shootings.

In addition to this dearth of evidence of guilt Price points to other factors he
contends show the verdict was a compromise between first degree murder and outright
acquittal. He notes that although the jury was instructed on second degree murder the
instruction was pro forma. The court did not instruct the jury as to how it might arrive at
a second degree verdict.” Neither the prosecution nor the defense argued the murder of

Hendrix was anything but a first degree premeditated killing and the evidence is not
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Because Price concedes the broken glass did not support his conviction any “chain
of custody” error in admitting it into evidence was harmless.

See page 5, ante.
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susceptible to any other interpretation. Finally, the record shows prior to the verdict the
jurors sent the court a note stating they wanted to be escorted out a back way after the
verdict was read and wanted no contact with the attorneys for either side. Price contends
this note shows how much the jury feared the defendants and their associates who were
present in the courtroom and wanted to remove defendants from society even though they
believed there was insufficient evidence to convict them of first degree murder as
charged.

We do not find Price’s arguments persuasive.

Price puts a spin on the evidence favoring the defense and brushes off his critical
admissions to fellow gang members on the ground these individuals recanted their earlier
statements to the police when they testified at trial. But in determining the sufficiency of
the evidence we view it in the light most favorable to the judgment and ask whether any
rational trier of fact could have found from this evidence the essential elements of the
crime beyond a reasonable doubt.”

It is the exclusive province of the jury to determine the credibility of a witness.”
As we explained in discussing the evidence against Jackson, " a rational juror would
likely find the witnesses’ statements to the police relating Price’s admissions far more
credible than their disavowals of their statements on the witness stand.” Price’s
admissions of involvement in the murder and attempted murders provided solid evidence

of his guilt.169 The reason why declarations against penal interest are admissible in
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The jury was not instructed, for example, it could find second degree murder if it
found there was provocation but the provocation was not sufficient to reduce the murder
to manslaughter. (See CALJIC No. 8.73.)

People v. Staten (2000) 24 Cal.4th 434, 460 and cases cited therein.

People v. Barnes (1986) 42 Cal.3d 284, 303.

See discussion at page 41, ante.

The witnesses’ hearsay statements themselves were admissible as prior
inconsistent statements. (Evid. Code 88 770, 1235.) Admissible hearsay may be used to
prove another statement which is also admissible hearsay. (Evid. Code § 1201.)

e See discussion at page 5, ante.
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evidence is because people normally do not admit to murder unless they are telling the
truth.” There is no apparent reason to doubt the veracity of Price’s admissions.
Obviously, Price was knowledgeable about the facts. His statements were not mixed in
with self-serving or exculpatory statements. Nor were they made under duress. The
statements were made to fellow gang members whom Price, erroneously, believed would
not pass them on to law enforcement. Furthermore, as we discuss below, Price’s
admissions were substantiated by other evidence.

Price’s remark about a gun going off inside his car and the bullet almost hitting
him was substantiated by evidence of a bullet hole in Price’s car made from a gun fired
from inside the car, not from the outside as Price told the police.

Several witnesses described seeing a large brown or dark car with only one
headlight in the vicinity shortly before the shooting. The undisputed evidence showed
Price’s brown Buick LeSabre had only one working headlight.

Price told police only he and his mother drove his car and he had not loaned the
car to anyone on the night of the shootings.

The fact the jury rejected the prosecutor’s theories regarding motive and
premeditation and found defendants guilty of second degree murder does not necessarily
suggest a compromise verdict. The trial court instructed the jury: “Murder of the second
degree is the unlawful killing of a human being with malice aforethought when the
perpetrator intended unlawfully to kill a human being but the evidence is insufficient to
prove deliberation and premeditation.”171 It also instructed for a killing to be
premeditated the intent to kill “must have been formed upon pre-existing reflection and
not under a sudden heat of passion or other condition precluding the idea of
deliberation[.]” Following these instructions the jurors may have reasoned they could not
say beyond a reasonable doubt the intent to kill Hendrix, Smith and Andrews was not

formed “under a sudden heat of passion or other condition precluding the idea of
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deliberation.” " Regardless of our view of the strength of the People’s evidence of first
degree murder, “it is the jury, not the appellate court, which must be convinced [of] guilt
beyond a reasonable doubt.”™”

Contrary to defendants’ contention, the fact that in closing argument the
prosecutor—consistent with the charges in the information—argued for a conviction of
first degree murder does not impugn the jury’s verdict of second degree murder. It would
be a novel proposition to hold the sufficiency of the evidence is determined by the
emphasis of the prosecutor’s closing argument. Indeed the jury was instructed just the
opposite—that “statements made by the attorneys during the trial are not evidence.”"

Finally, we find no logical inference of a compromise verdict from the fact the
jurors chose not to confront a crowd of gang members following their decision. If their
object was to get two hard core gang members off the street regardless of their guilt, as
defendants suggest, it would seem more likely they would have convicted the defendants

of first degree murder rather than a lesser offense.
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Defendants argue if there was sufficient evidence for the jury to find second
degree murder based on provocation there was sufficient evidence to require the trial
court to instruct on voluntary manslaughter and the court’s failure to do so was reversible
error. We disagree. The court asked each defendant if he wanted a manslaughter
instruction and each defendant said no. Thus any error in not giving the instruction was
invited and not reviewable on appeal. (People v. Bohana (2000) 84 Cal.App.4th 360,
372.) Inany event we find no error in failing to instruct the jury on voluntary
manslaughter. The provocation needed to establish voluntary manslaughter is much
greater than the provocation needed to establish second degree murder. (See People v.
Fitzpatrick (1992) 2 Cal.App.4th 1285, 1295-1296.) The trial court reasonably could
have concluded the Kkilling of an individual who did not even belong to their gang was not
the sort of crime which would inflame the passions of two hard core, long time gang
members such as Jackson and Price.

" People v. Millwee (1998) 18 Cal.4th 96, 132.
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XIl.  ANY ERROR IN ADMITTING STATEMENTS BY JACKSON
INCRIMINATING PRICE WAS HARMLESS.

A. Bruton Error.

In Bruton v. United States ~ the Supreme Court held a defendant is denied the
Sixth Amendment right of confrontation when the confession of a nontestifying
codefendant incriminating the defendant is admitted at their joint trial even if, as in the
present case, the jury is instructed to consider the statement only against the
codefendant.” The “Bruton rule” is based on a recognition the usual presumption jurors
can be trusted to follow the trial judge’s instructions is not appropriate when the jurors
are instructed to ignore the “powerfully incriminating extra judicial statements of a
codefendant” incriminating a codefendant in a joint trial.”’

The first question to be determined is whether any of Jackson’s statements
incriminated Price.

Price contends the following statements incriminated him in the murder and
attempted murders and should have been excluded under Bruton.

(1) Dauvis told police he overheard Jackson state: “I don’t know why he was
taking the rap for me. | killed the nigger.” Assuming the “he” referred to is Price, the
statement is exculpatory with respect to him.

(2) Cannon told police he had had a conversation with Jackson in which Jackson
told him he had retaliated for the killing of Baby Deuce, meaning he had killed
somebody. This statement is not inculpatory of Price.

(3) Jackson states in a wiretapped conversation: “My fingerprints ain’t come up

out the car, that I know of.” This statement is not inculpatory of Price.
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Bruton v. United States, supra, 391 U.S. 123, 137. The Bruton rule was predicted
1b%/ the California Supreme Court in People v. Aranda (1965) 63 Cal.2d 518.

California law extends the Bruton holding to any statement, not just a confession,
which incriminates a codefendant in a joint trial. (People v. Anderson (1987) 43
Cal.3d 1104, 1123.)
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(4) In another tape Jackson states: “They don’t have nobody saying they seen me
do no killing, they seen [Price] doing no killing.” This statement is exculpatory as to
Price.

(5) Jackson states in a taped conversation: “G-Mike was out there when [Price]
and them was out there. When Ms. Crawford (untranslatable). That’s why they were out
there so long. They went to get Cuz. Cuz came back. Cuz was in the car. | asked
[Price] that yesterday (untranslatable). He said Cuz was in the car. It already say in the
paperwork Cuz 1.D.’d the car. Cuz was like, ‘Nah, that ain’t the car.”” Price provides no
context for understanding the first part of this statement but the last sentence is clearly
exculpatory as to Price.

(6) During the same conversation a female speaker asks Jackson: “Why would
you be driving a car with no headlights on?”” Jackson replies: “I don’t know. They tested
his car and his headlights don’t work.” This statement was cumulative of testimony at
trial one of the headlights on Price’s car was not working when the police tested it.

(7) In another conversation Jackson states: “Ain’t nobody ever I.D. [Price] for
nothing. They just put his car in it.” The first sentence is exculpatory as to Price. The
second sentence is cumulative of testimony at trial witnesses identified Price’s car in the
vicinity just prior to the Hendrix murder.

(8) Jackson states in a taped conversation: “My fingerprints were never in the car.
They saying this nigger my crime. They ain’t got no statements, man, saying that we was
together or nothing, you know what I’m saying? These statements are not substantially
inculpatory of Price if they are inculpatory of him at all.

(9) Jackson is taped telling a female speaker: “So [Price’s] car got released. They
got rid of the car. . .. If you don’t have the car, that means you have to discredit all them
statements about the car.” Price argues the statement he “got rid of” his car shows
consciousness of guilt on his part. Not necessarily. A person in jail and not able to work

would not have use for a car and could probably use the money he could get from selling
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it. Price also contends Jackson’s amateur legal opinion regarding witnesses’ statements
about the car indicates Jackson knows the car was used in the Hendrix murder but
believes the police cannot prove it. But the statement is just as consistent with innocence.
Jackson could have meant the prosecution will not be able to use false or misleading
evidence against Jackson and his innocent friend, Price.

Thus, of the nine statements cited by Price only the statement about getting rid of
Price’s car supports his claim of Bruton error. As we will discuss below even if this

statement was erroneously admitted the error was harmless beyond a reasonable doubt.

B. Crawford Error.

In Crawford v. Washington178 the United States Supreme Court held that when the
prosecution seeks to introduce hearsay evidence which is “testimonial” in nature “the
Sixth Amendment demands what the common law required: unavailability and a prior
opportunity for cross-examination” of the hearsay declarant.” The court rejected its

previous test for admissibility which focused on whether the hearsay testimony fell under

a ““firmly rooted hearsay exception’” or bore
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particularized guarantees of
trustworthiness.

Price contends the statements of Davis and Cannon reporting alleged statements
by Jackson (statements (1) and (2) discussed at page 62, ante) were erroneously admitted
under Crawford. We disagree. Moreover, even if the statements were erroneously
admitted the error was harmless beyond a reasonable doubt for the reasons we discuss
below.

Two levels of hearsay are present here.
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Crawford v. Washington (2004) 541 U.S. 36.
Crawford v. Washington, supra, 541 U.S. at page 68.

Crawford v. Washington, supra, 541 U.S. at page 60, quoting Ohio v. Roberts
(1980) 448 U.S. 56, 66.
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On the first level is the testimony of police officers who recited statements Davis
and Cannon made to them during interrogation. Although these statements were clearly
“testimonial”"” they were not inadmissible under Crawford because Davis and Cannon
were called as witnesses by the prosecution, denied making statements to the officers
about what Jackson had told them and were subject to cross-examination by Price.”
Their statements were admissible under the hearsay exception for prior inconsistent
statements.”

On the second level are the statements by Jackson to Davis and Cannon. These
statements were not inadmissible under Crawford for two reasons.

Price has no standing to object to the admission of Jackson’s statements. The
Sixth Amendment—which guarantees the defendant the right to be “confronted with the
witnesses against him”—is a personal right.184 As previously explained these statements
in which Jackson admitted killing Hendrix did not inculpate Price in the crime.” In
making these statements Jackson was not bearing witness against Price and therefore
Price’s Sixth Amendment right was not implicated in Jackson’s hearsay testimony.

Furthermore, even if Jackson’s statements could be construed as implicating Price
in the murder the statements would not come within Crawford because they were not
“testimonial” on Jackson’s part.

The Crawford opinion identified certain kinds of statements which qualify as
“testimonial” and are therefore inadmissible absent the opportunity to cross-examine the
declarant. These include statements made in police interrogations and prior testimony at

a preliminary hearing, a previous trial and a grand jury proceeding.186 Jackson’s
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“Testimonial” hearsay includes statements made during police interrogations.
(Crawford v. Washington, supra, 541 U.S. at p. 68.)
™ People v. Morrison (2004) 34 Cal.4th 698, 720.
Evidence Code sections 770, 1235.
People v. Collins (2001) 26 Cal.4th 297, 308.
See discussion at page 62, ante.
Crawford v. Washington, supra, 541 U.S. at page 68.
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statements to Davis and Cannon do not fall within any of these categories of testimonial
hearsay.

Crawford also suggests in dictum a statement might be testimonial if it is ““made

under circumstances which would lead an objective witness reasonably to believe that the
statement would be available for use at a later trial.”™"

One California appellate court considered this definition of a “testimonial”
statement in determining a defendant’s admissions to a friendly neighbor implicating
himself and his co-defendants in a murder were not testimonial because a reasonable
person in the defendant’s position would not have believed the neighbor would repeat his
statements to the police.188 In the present case it is even more unlikely Jackson believed
at the time he made his incriminating statements to Davis and Cannon they would repeat
his statements to the police. As a general rule gang members do not snitch on their
fellow gang members.”

Another California appellate court has taken the “objective witness” dictum
beyond what a reasonable person in the same category as the declarant would believe, as
in Cervantes, " and determined whether the use of the declarant’s statement in a
prosecution would have been reasonably foreseeable by an “objective observer.”” The
court held the use of a four year old’s statements about molestation, which were arguably
admissible under Evidence Code section 1360, were inadmissible under Crawford
because the adults present at the child’s interview—the prosecutor, the prosecutor’s

investigator and a “forensic interview specialist”—could “reasonably expect that the
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Crawford v. Washington, supra, 541 U.S. at page 51, quoting from an amicus brief
filed by the National Association of Criminal Defense Lawyers.

" People v. Cervantes (2004) 118 Cal.App.4th 162, 174.

See People v. Martinez (2003) 113 Cal.App.4th 400, 413.

People v. Cervantez, supra, 118 Cal.App.4th at page 174.

People v. Sisavath (2004) 118 Cal.App.4th 1396, 1402 and footnote 3.

Evidence Code section 1360 authorizes a hearsay exception for statements
describing any act of child abuse or neglect made by a victim under the age of 12.
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interview would be available for use at trial.””” How the expectations of a person who
merely observes a statement being made can have any bearing on the reliability of the
statement itself and the defendant’s right to confrontation under the Sixth Amendment is
not explained in Sisavath. We need not consider this possible construction of the term
“testimonial,” however, because Davis and Cannon, Jackson’s fellow gang members,
were not “objective observers” of Jackson’s declarations and there is no evidence to
suggest Davis and Cannon reasonably expected at the time Jackson made his statements
admitting the murder of Hendrix that the statements would be available for use at a trial.
We conclude, therefore, Jackson’s statements to Davis and Cannon were not
testimonial within the meaning of Crawford and their admission into evidence did not

violate Price’s Sixth Amendment right to confront the witnesses against him.

C. Even If The Trial Court Erred In Admitting Jackson’s
Statements As Evidence Against Price The Error Was
Harmless.

Bruton error is harmless if the extrajudicial statements “do not substantially
incriminate defendant” or “if the properly admitted evidence is overwhelming and the
incriminating extrajudicial statement is merely cumulative of other direct evidence[.]”194

Crawford error is harmless if we find beyond a reasonable doubt the verdict would
have been the same absent the error.””

We conclude most of the statements Price complains about were either
exculpatory as to him or neutral. In the one instance in which Jackson may have made
statements reflecting Price’s guilt—the matter of disposing of the car used in the Hendrix
murder—the error in admitting the statement, if any, was harmless beyond a reasonable

doubt. Moreover, whatever implications might possibly derive from Jackson’s statement,

People v. Sisavath, supra, 118 Cal.App.4th at page 1403.
People v. Anderson, supra, 43 Cal.3d at pages 1122, 1129.
People v. Harrison (2005) 35 Cal.4th 208, 239.
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its admission was harmless beyond a reasonable doubt due to the other strong evidence of

. - . 196
Price’s guilt discussed above.

X1, PRICE WAS NOT PREJUDICED BY THE INTRODUCTION OF
“OTHER CRIMES” EVIDENCE AGAINST JACKSON.

Price argues his trial counsel was negligent in failing to move to sever his trial
from Jackson’s because the evidence of the Caldwell murder, introduced to provide a
motive for Jackson’s attempt to kill Grays, would, and did, prejudice Price.”” We find no
merit to this argument.

There is no “Bruton rule” with respect to evidence of other crimes introduced
under Evidence Code section 1101. In other words it is presumed the jurors will follow
the trial judge’s instruction when they are told to consider character evidence against a
codefendant only in determining the guilt or innocence of such codefendant. Here the
jury was instructed to consider evidence involving the Grays attempted murder only as to
Jackson. The prosecutor stated several times during the trial Price had nothing to do with
the Grays incident.

Furthermore, Price’s claim of prejudice is too strained to be credible. He claims
the jury would believe he was a bad person because he associated with Jackson, a really
bad person. They would also be prejudiced against him because there was evidence two
other gang members involved in the Caldwell murder had once been in Price’s car.” We
do not believe the jury would have been so amazed to learn members of the same gang
associated together or rode in each other’s cars that they could not help but consider this

evidence in determining Price’s guilt on the totally unrelated murder of Hendrix.

See discussion at pages 5, 59-60, ante.
See discussion in Part VIII, ante.
It was undisputed the car used in the Caldwell killing was not Price’s.
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XIV. PRICE’S COUNSEL WAS NOT NEGLIGENT IN FAILING TO
OBJECT TO INTRODUCTION OF PRIOR INCONSISTENT
STATEMENTS AS PRODUCTS OF UNLAWEFUL POLICE
COERCION.

Price next contends his trial counsel was negligent in failing to object to the
admissibility of prior inconsistent statements by Wheeler, Smith, Cannon and Lewis on
the ground the statements were involuntary and obtained through physical abuse and
coercion. Jackson joins in this contention.

In People v. Badgett our Supreme Court stated the exclusion of coerced testimony
of a third party “is based on the idea that coerced testimony is inherently unreliable, and
that its admission therefore violates a defendant’s right to a fair trial[.]”199 In People v.
Lee we applied Badgett to conclude a defendant may object to the admission of a third
party’s coerced pretrial statement to the police when the prosecution seeks to admit the
statement as a prior statement inconsistent with the testimony the witness provides at
trial.” Error in admitting a coerced statement requires reversal unless it was harmless
beyond a reasonable doubt.”

We cannot say from the record before us trial counsel was negligent in failing to
object to the introduction of the witnesses’ prior inconsistent statements on the ground
they were improperly coerced. Without evidence to back up the witnesses’ claims of
coercion the objection would have been overruled. We have independently reviewed the
transcripts of the witnesses’ statements and find nothing in them showing coercion. We
do not mean to suggest no coercion took place. It could have occurred when the tape
wasn’t running. On the other hand, defense counsel may have learned of the witnesses’
claims of coercion, investigated them, and found them to be unsubstantiated. All we are
saying is this claim of coercion will have to be pursued, if at all, through habeas corpus

proceedings and not through this appeal.

People v. Badgett (1995) 10 Cal.4th 330, 347, italics in original.
People v. Lee (2002) 95 Cal.App.4th 772, 781-788.
People v. Lee, supra, 95 Cal.App.4th at page 789.
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XV. THE TRIAL COURT DID NOT ERR IN ITS RULINGS
ADMITTING AND EXCLUDING EVIDENCE OF MOTIVE
FOR THE HENDRIX MURDER AND THE ATTEMPTED
MURDERS OF SMITH AND ANDREWS.

Finally, Price and Jackson maintain the trial court erred in admitting the testimony
of the prosecution’s gang expert, and excluding the testimony for the defense of a rival
gang member, on the issue of motive for the murder of Hendrix and the attempted
murders of Smith and Andrews.

The prosecution’s gang expert testified in her opinion members of the 4-Trey gang
such as Jackson and Price would retaliate for the murder of a member of the 4-Deuce
gang such as Baby Deuce. The expert testified she based this opinion on her knowledge
of previous incidents in which 4-Treys had retaliated for the murders of 4-Deuces but she
admitted she could not recall a specific example. The relevance of the expert’s testimony
was to provide evidence of a motive for Jackson and Price to participate in the murder
and attempted murder of the three Avalon gang members. Defendants contend the trial
court should have struck the expert’s testimony because her inability to recall any
specific incident of retaliation denied them an opportunity to effectively cross-examine
her on the basis of her opinion.

As the trial court correctly ruled, the expert’s inability to recall a specific example
of retaliation, although she knew such examples existed, went to the weight of her
testimony not its admissibility. The present case is distinguishable from People v. Price
in which the expert witnesses knew the sources from which they derived their opinions
but refused to reveal those sources on cross-examination.”

The defense witness, a member of the Avalons, would have testified his gang was
“having problems” with the Bloodstone Villains and that he had received a warning of a
possible attack by the Villains on the Avalons several hours before Baby Deuce was

killed. The purported relevance of this evidence was to negate the inference the Avalons
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killed Baby Deuce and therefore the 4-Treys killed or attempted to kill the Avalons in
retaliation.

Again the trial court ruled correctly. The fact the Avalons were warring with the
Bloodstone Villains had no tendency in reason to prove the Avalons did not kill Baby
Deuce, a 4-Deuce. The evidence showed the Avalons were also warring with the
4-Deuces and 4-Treys. That was the reason for the peace barbeque on the day of the
murder.”” Furthermore, even if the Avalons did not kill Baby Deuce, the 4-Deuces and
4-Treys thought they did which provided a motive for them to retaliate.”

In any event, as we discussed above,” the jury rejected the prosecution’s theory
the murder and attempted murders were motivated by a desire for revenge because it
returned a verdict of second degree murder as to the Hendrix killing and found the
attempted murders of Smith and Andrews were without deliberation and premeditation.

Thus, even if the trial court erred in its evidentiary rulings, the errors were harmless.

XVI. IMPOSITION OF THE UPPER TERM AND CONSECUTIVE
SENTENCES DID NOT CONSTITUTE BLAKELY ERROR.

Jackson and Price were each sentenced to a term of 15 years to life on count |
(murder of Hendrix) a consecutive high term of 9 years on count Il (attempted murder of
Smith) and a consecutive 2 years 8 months on count Il (attempted murder of Andrews).
They contend imposition of the high term and consecutive sentences was unconstitutional
under the Apprendi-Blakely rule because the aggravating factors the court considered in

its sentencing decision were not found true by a jury or admitted by the defendants.”
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People v. Price (1991) 1 Cal.4th 324, 421. Compare People v. Roberts (1992) 2
Cal.4th 271, 299.

203 See discussion at page 2, ante.

See discussion at page 3, ante.

See discussion in Part XI, ante.

Apprendi v. New Jersey (2000) 530 U.S. 466; Blakely v. Washington (2004)
U.S. __ ,124 S.Ct. 2531.
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The factors the trial court considered in imposing the upper term of nine years for
the attempted murder of Smith were (1) the crime involved a high degree of violence and
viciousness; (2) the victim was particularly vulnerable; (3) the crime involved a great
deal of planning, sophistication and professionalism; (4) the defendants’ conduct
indicates they pose a serious danger to society; (5) both defendants were on parole when
the crime was committed (6) the defendants have numerous prior convictions; (7) the
crimes are increasing in seriousness.

The Apprendi-Blakely rule does not apply, however, to aggravating factors relating
to a defendant’s recidivism.” This exception has been construed broadly to apply not
only to the fact of the defendant’s prior convictions but also to other issues relating to
recidivism including the defendant’s status as a parolee or probationer at the time of the
current offense and the existence of “numerous” prior convictions.”

Thus, assuming Blakely applies to the upper term in California’s sentencing
scheme, assuming it also applies to consecutive sentences, and further assuming the issue
was not waived by failing to raise it in the trial court any Apprendi-Blakely error in this
case was harmless because the trial court could have based the upper term on defendants’
numerous prior convictions and the consecutive sentences on their status as parolees at
the time the crimes were committed. When a trial court gives proper and improper
reasons for a sentencing choice a reviewing court will not reverse the sentence unless
there is a reasonable probability the court would have chosen a lesser sentence had it
known some of its reasons were improper.209 No such probability exists here. In
sentencing the defendants the trial court expressed its outrage at the callousness of the
crimes in this case stating: “People were basically chased down and shot like dogs.”
Clearly the court wished to impose the upper terms and consecutive sentences on any

basis lawfully available to it.
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Apprendi v. New Jersey, supra, 530 U.S. at page 490.
People v. Thomas (2001) 91 Cal.App.4th 212, 216-223.
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XVII. THE ABSTRACT OF JUDGMENT INCORRECTLY STATES
PRICE’S SENTENCE ON COUNT THREE.

The trial court sentenced Price to 32 months on count I1l—one-third the midterm
for attempted murder (28 months) plus one-third the midterm for the gun enhancement (4
months). The abstract of judgment, however, shows a total sentence on count 111 of 48

months. We will order the abstract corrected.
DISPOSITION

As to defendant Kaseen Jackson the judgment is modified to strike the gun
enhancement on count IVV. The judgment is affirmed in all other respects.

As to defendant Jant Price the judgment is affirmed.

Upon remand the clerk of the superior court shall prepare and deliver to the
Department of Corrections an amended abstract of judgment as to defendant Kaseen
Jackson striking the gun enhancement as to count IV. The clerk shall prepare and deliver
to the Department of Corrections an amended abstract of judgment as to defendant Jant
Price showing on count Il a sentence of 28 months for the attempted murder and four
months for the gun enhancement.

CERTIFIED FOR PARTIAL PUBLICATION

JOHNSON, Acting P.J.
We concur:
WOODS, J.

ZELON, J.
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People v. Price, supra, 1 Cal.4th at page 392.
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